SUPREME COURT OF NIGERIA
TUESDAY 14TH APRIL, 2015. SC. 113/2015
CORAM:- J. A. FABIYI, S. GALADIMA,
O. RHODES-VIVOUR, N. S. NGWUTA, C. B. OGUNBIYI,
K. B. AKA'AHS, J. I. OKORO, JJSC

ALL PROGRESSIVE CONGRESS <eeeee... APPELLANT/
CROSS RESPONDENT
AND
1. PEOPLES DEMOCRATICPARTY (PDP) ......... RESPONDENT/
CROSS APPELLANT

2.MR. PETER AYODELE FAYOSE

3. INDEPENDENT NATIONAL

ELECTORAL COMMISSION (INEC) ... RESPONDENTS
4. THE CHIEF OF DEFENCE STAFF

5. INSPECTOR-GENERAL OF POLICE

ELECTION PETITIONS - Necessary party - 4" & 5" respondents not
being INEC officials - Are not necessary or even parties to the peti-
tion - Challenging the gubernatorial election (H1)

ELECTIONS - Crime - Allegation of - Proof - Appellant has not shown
the basis for holding 4" & 5" respondents - Vicariously liable for the
criminal acts of unnamed soldiers (H2)

APPEALS - Ground - Issue - Formulation - Obiter dictum - The com-
ment by CA is obiter dictum - Which cannot be the basis for raising
ground of appeal - From which an issue can be framed (H3)

ELECTION PETITIONS - Ground - Omoworare v. Omisore - Appel-
lant having based its petition on impeachment of 27 respondent -
Decision of CA in the case law was rightly applied (H4)

TRIBUNALS - Impeachment panel - Finding - Ekiti State HA vio-
lated 1999 Constitution s. 188(8) by setting up second panel - Hence
proceedings conducted by the panel was exercise in futility (H5)

ELECTIONS - Document - Forgery - Allegation of - Must be proved
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beyond reasonable doubt - By producing the document from which
the forgery was made and the forged document (H6)

RES JUDICATA - Judgment - Issue - Authenticity of the certificate
having been settled to finality in the earlier case - Appellant is es-
'topped from raising the issue in any other case (H7)

APPEALS - Fresh issue - Leave - Fresh issue of impersonation intro-
duced without compliance with the rules - Was properly struck out

.by the tribunal and rightly affirmed by CA (HS)

FACTS

Before the Governorship Election Tribunal sitting at Ado EXkiti,
plaintiff/appellant (All Progressive Congress) filed an election peti-
1tion, challenging the victory of defendant/2" respondent (Peter
Ayodele Fayose) in the Governorship election conducted in the State
in 2014. Appellant in its averments stated that the election was marred
by irregularities. It based its petition on the grounds inter alia that 24
“respondent was found guilty of the contravention of the Code of
- Conducts by the impeachment panel set up by the Acting Chief Judge
of Ekiti State on allegation of gross misconduct involving embezzle-
ment of funds preferred against him by the State House of Assembly
consequent upon which he was impeached and removed from office
.of the Governor of Ekiti State in the year 2006. Appellant also al-
leged that 2" respondent presented a forged HND certificate to INEC

to enable him contest for the gubernatorial election in the State.
Appellant therefore seeks for a declaration that 2" respondent
was not qualified to contest the said election on the ground that he
i was found guilty of the contravention of the code of conduct by the
impeachment panel set up by the Acting Chief Judge of the State
and the State House of Assembly. On their part, respondents denied
the averments made by appellant. Respondents went further to raise
the issue of locus standi of appellant to bring the petition before the
‘Tribunal. In its judgment at the end of hearing in the petition, the
Tribunal dismissed the petition and overruled respondents’ objection
on locus standi. Aggrieved, appellant appealed to the Court of Ap-
peal Ekiti Division, while respondents cross-appealed for the overrul-
ing of their preliminary objection. The court dismissed the appeal
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and allowed the cross-appeal in part. Not yet satisfied, appellant ap-
pealed to Supreme Court and 1* respondent cross-appealed.
ISSUES FOR DETERMINATION

“(1) Whether the Court of Appeal was right in decision that
the 4th and 5th Respondents were not necessary parties to the peti-
tion in the light of the pleadings and findings made by the Court of
Appeal and whether INEC ought to take responsibility for their ac-
tions?

(2) Whether the Court of Appeal was right in its decision that
the Appellant based its petition on impeachment and whether the
decision in Omoworare v. Omisore (2010) 3 NWLR (Pt1180) 58
was rightly applied to this case by the Court of Appeal?

(3) Whether the Court of Appeal was right that the Appellant
did not prove disqualifying ground under Section 182 (1) (e) of the
Constitution of Nigeria, 1999 (as amended) against the Znd Respon-
dent?

(4) Whether the Court of Appeal was right in its decision that
the Appellant did not prove the allegation of forged HIND Certificate
by the Znd Kespondent to INEC?

(5) Whether the Court of Appeal was right in its decision that
the case of Alliance for Democracy v Favose (2004) All FWLR (Pt222)
1719 at 1744-46 has settled the issue of authenticity of HIND certifi-
cate presented by the Znd Respondent to INEC?

(6) Whether the Court of Appeal was right in its decision af-
firming the striking out of paragraph 13 of the Appellant’s Reply to
the Znd Respondent’s Reply to the petition?

(7) Whether the Court of Appeal was right when it failed to
nullify the governorship election for Ekiti State held on the 21stJune,
2014 in spite of its findings that soldiers were unlawfully deployed
and used for the election?

HELD (Unanimously dismissing the appeal per

NGWUTA JSC)

ELECTION PETITIONS - Necessary party

1. Generally, a necessary party is one not only interested in
the dispute but the matter cannot be decided fairly in his ab-
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sence.
The Act, in Section 132 (3) prohibits the joinder of Electoral
Officer, Returning Officer and other stdff or agents of the Com-
mission. The Commission has the duty to answer for the con-
duct of “its Officers or such other persons.” By doctrine of
B Ejus dem generis, those referred to as “such other persons”,
permanent or temporary staff of the Commission exclude non
employees of the Commission, The Commission answers for
the conduct of its officers and “such other persons” even if
¢ the dllegation or complaint against them is of criminal offence.
Any person or group of persons outside the Commission’s
“officers and such other persons” not emploved for the proper
conduct of the election getting involved in the election pro-
cess does/do so at his/their own risk. They are on a frolic of
D their own and the Commission has no duty to answer for their
conduct.

In my view, the 4th and 5th Respondents are not within
the class of the Commission’s officers or “such other persons”
who may have been employed as permanent staff or ad hoc

E staff in the Commission. In other words, the 4th and 5th Re-
spondents at all material times were neither “officers” of the
Commission nor were they “such other persons” engaged by
the Commission and it therefore follows that they are not nec-
essary or even parties to the petition challenging the result of
the June 21st, 2014 election in Ekiti State.

But assuming without conceding that the 4th and 5th
Respondents are necessary parties to the petition what is the
claim against them? The issue of relief sought against either

G or both of them does not arise in view of the fact that in elec-
tion, the usual relief is an order to declare the petitioner win-
ner or to nullify the election and order a fresh election in the
area involved.

It does not make sense to join a party to any proceed-

Hing, except a statutory party, where no complaint is made
against such party. (p. 1208 B/G)

ELECTIONS - Crime - Allegation of - Proof
2. One may ask what is the complaint against either or both of
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the 4th and 5th Respondents? The two Respondents are men-
tioned in paragraphs 6, 7, 68, 92, 95, 99 and 101. In para-
graphs 6 and 7, the status of the 4th and 5th Respondents
were stated. In paragraph 68 to 101 the only reference to the
4th and 5th Respondents was in the phrase “officers and men
of the 4th and 5th Respondents”. The said officers and men B
were alleged to have committed series of acts which are crimi-
nal in nature.
However, in the matter at hand, the soldiers against whom
allegations of crime were made were unknown and cannot
therefore be said to be the servants of the 4th and 5th Re-
spondent in order to invoke the fiction that the master had
impliedly commanded his servant to do what he did.

Appellant has not shown the basis of holding the 4th
and 5th Respondents vicariously liable for the criminal acts of D
the un-named soldiers. (p. 1209 F)

APPEALS - Ground - Issue - Formulation - Obiter dictum
3. The second arm of Issue 1 deals with the alleged crucial
findings of the Court below concerning the alleged deploy- E
ment of soldiers at elections. However findings properly so
called are made in respect of an issue before the Court. The
issue of deployment of soldiers or whether or not such de-
ployment is lawful was not a matter properly before the Tribu-
nal or the Court below as the person who made the deploy-
ment was not named. At best what the appellant dubbed cru-
cial finding of the Court of Appeal is a comment which amounts
to obiter dictum. Obiter dicta cannot be the basis for raising a
ground of appeal from which an issue can be framed. The com- G
ment is not a ratio decidendi of the decision appealed against.
Ground 14 of the appellant’s grounds of appeal and is-
sue purportedly raised from it are hereby struck out as in-
competent. In the final result, Issue 1 (originally appellant’s
issues 1 and 7) is resolved against the appellant. (p. 1210E) H

ELECTION PETITIONS - Ground - Omoworare v. Omisore
4. My noble Lords, with profound respect to the learned Silk
Jor the Appellant, paragraph 35 (i) (ii) (iii) appear to be pe-
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ripheral matter while the petition is really predicated on para-
graph 35 (iv) (a) and (b) of the petition as reproduced above.
The 2nd Respondent was tried by an impeachment panel. He
was found guilty of contravention of the Code of Conduct. The
fact that the finding of guilt relates to the Code of Conduct

B does not derogate from the fact that the finding is that of the
impeachment panel.

It is a play on words to say that the petitioner relies on
the finding of the panel but not on the panel itself. The finding

c relating to the Code of Conduct is a product of the impeach-
ment panel. On the facts herein, the appellant cannot jettison
the process for the product. The process - the impeachment
proceedings and the product - a finding of guilt relating to
Code of Conduct must stand or fall together. It is the impeach-

D ment that gave rise to the finding of guilt.

I share the views of the Court below that the appellant
based its petition on the alleged impeachment of the 2nd Re-
spondent and this being the case, the decision of the Court of
Appeal (then the ultimate Court in governorship petition ap-

E peals) in Omoworare v. Omisore (supra) was rightly applied
to the facts of this case. (p. 1211 F)

TRIBUNALS - Impeachment panel - Finding
5. There is no provision vesting exclusive jurisdiction on the
Code of Conduct Tribunal over matters of contravention of
code of conducts. But this jurisdiction cannot be shared by
the Code of Conduct Tribunal with an impeachment panel which
is an ad hoc tribunal inferior to the code of conduct tribunal.
G Even if it is assumed that an impeachment panel is of the same
status as the code of conduct Tribunal, can the court rely on
the finding of the panel in the circumstances of this case? A
second question is:
What is the status of the impeachment panel that pur-
H portedly found the 2nd Respondent guilty of a contravention
of the Code of Conduct? It is on record that earlier, at the
request of the Ekiti State House of Assembly, the Chief Judge
of the State constituted a panel to investigate allegations
against the 2nd Respondent. It would appear that the House
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did not substantiate the allegation leveled against the 2nd Re-
spondent and so the impeachment panel gave him a clean bill
of health, as it were.

This should have ended the matter in compliance with
Section 188 (8) of the Constitution.

Contrary to the mandatory provision reproduced above, the B
Ekiti House of Assembly, in apparent witch hunt, procured a
dJudge in Ekiti State Judiciary to set up a second and uncon-
stitutional panel to investigate the 2nd Respondent a second
time. It is on record that the then Chief Justice of Nigeria wrote
to the Judge to say that his purported appointment as Acting
Chief Judge of Ekiti State was unconstitutional and so null
and void.

It follows therefore that:

(1) The second impeachment panel was in violation of D
Section 188 (8) of the Constitution.

(2) The “Acting Chief” Judge who set up the panel was
not appointed in accordance with relevant constitutional pro-
visions. At the material time he was not Acting Chief Judge
and he has no powers to act as one.

(3) The unconstitutionality of his purported appointment
as Acting Chief Judge of Ekiti State tainted his action in that
capacity with illegality and rendered all his actions in that of-
fice, including the setting up of the panel, null and void and of
no factual or legal effect.

(4) The proceedings conducted by the panel was an ex-
ercise in futility, and

(5) The finding of guilt made against the 2nd Respondent
is not worth the paper on which it was written. G

In suspending the chief Judge of the State and purpori-
ing to appoint an Acting Chief Judge for the purpose of im-
peaching the 2nd Respondent who had been cleared by an
earlier panel, the Ekiti State House of Assembly acted with
impunity and reckless abandon. The so called Acting Chief H
Judge fared worse having sacrificed his integrity and career
as a judicial officer for a moment of fame and glory offered to
him by politicians. The issue is resolved against the appellant.

(p. 1212 G)

E

=
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Document - Forgery - Allegation of
6. Forgery is a criminal offence and when it is an issue in any
proceeding it must be proved beyond reasonable doubt.
Forgery is the noun form of the verb “forge” and to forge
B means, inter alia, to make a copy or an imitation of something
in order to deceive people. It means to fabricate by false imi-
tation.
In my view, based on the definition above, to prove forg-
cery or that a document is forged, two documents must be pro-
duced:
(1) the document from which the forgery was made, and
(2) the forgery or the forged document.
Only one document - the allegedly forged HND certifi-
D cate was produced. If it is forged, then the genuine document
from which the forgery was made must exist. No such docu-
ment is in evidence. It follows that the allegation of forgery of
the HND certificate was not proved and consequently the
appellant failed to prove the allegation that the 2nd Respon-
E dent presented a forged HND certificate to INEC. (p. 1214 D)

RES JUDICATA - Judgment - Issue
7. The appellant cannot run away from the fact that not only
was the HND certificate made an issue in the earlier case, its
authenticity was canvassed and decided upon by the ultimate
Court in election petition relating to Governorship election
at the time. It was a final decision. As illustrated by the learned
Silk for the 2nd Respondent in his brief the appellant then AD
G underwent a metamorphosis and became AC and finally APC.
It was the appellant in the earlier case in which the au-
thenticity of the certificate was settled to finality and it is bound
by the decision and is estopped from raising the issue in any
other case. I resolve the issue against the appellant.

H (p. 1215 H)

APPEALS - Fresh issue - Leave
8. My noble Lords, appellant’s case in paragraph 109 of the
petition is limited to a presentation of forged HND certificate
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of The Polytechnic Ibadan to the 3rd Respondent, INEC, an
assertion which the 2nd Respondent denied, adding that he
earned the certificate and that the same was awarded to him
by the institution in 1987. However, paragraph 13 of the
appellant’s reply has introduced a completely new dimension
to the case the 2nd Respondent has to meet.

It is now a case of impersonation in which the 2nd Re-
spondent was alleged to have presented a certificate issued
to another person as his own. Far from being a reply to para-
graph 79 of the 2nd Respondent’s reply to the petition, para- ~
graph 13 of the Appellant has introduced impersonation as a
fresh issue without compliance with the rules and it was prop-
erly struck out by the Tribunal and the Court below rightly af-
firmed the decision of the Tribunal. The issue is resolved against
the appellant. (p. 1216 H) D

NOTABLE POINTS OF INTEREST
NGWUTA JSC
1. Appeals — Reply brief — Purpose
The appellant may or may not file a reply brief. Appellant would
need to file a reply brief only in response to a new issue raised in the
respondent’s brief. The intendment of Order 6 Rule 5 (3) (supra) is
not to confer a right on the appellant to repeat the argument in the
appellant’s brief, perhaps, with a view to improving the brief or bring- £
ing in new issues upon which the respondents would have no right of
reply.

[t cannot be employed as a forum for laying emphasis on the
arguments in the appellant’s brief. Appellant ought not to repeat the
issues joined in the brief either by emphasis or expatiation. That would G

amount to taking undue advantage of the respondent who has no
right of reply. (p. 1207 B)

2. Impeachment procedure - Modification of

[ think that the procedure of impeachment should be modified in a
manner that would protect the mandate given by the electorate and
to ensure that a governor who is impeached and removed from of-
fice does not contest the election to return to the exalted office for
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which he was found unworthy.

The signatures of a simple majority of those who voted at the
election should back the allegations of gross misconduct against the
governor before a panel can be set up to investigate same. The same
process should be followed in approving the result of the panel. Once

B the governor is removed he should be charged to Court and if con-
victed, he should be banned from contesting any election. This will
ensure that the Legislature does not engage in forum shopping to
secure a panel that will find in its favour. It will ensure that once a
person is found unworthy, he does not return to desecrate the ex-
alted office of State Governor. (p. 1217 E)

OKORO JSC
3. Criminal allegation — Conviction by court
D This court has held in quite a number of cases that the trial and con-
viction by a court is the only constitutionally permitted way to prove
a person guilty and therefore the only ground for the imposition of
criminal punishment or penalty for the disqualification for embezzle-
ment or fraud. Apart from the court or the Code of Conduct tribu-
Enal, as the case may be, no administrative panel can find a person
guilty of any criminal allegation because they lack the machinery and
mechanism to do so in view of Section 36(1) of the constitution of
the Federal Republic of Nigeria 1999 (as amended).

It must be noted that a judicial commission of inquiry or an
administrative panel is not the same thing as a court of law or its
equivalent. The hierarchy of courts in this country makes it possible
for a person wrongly convicted to appeal his conviction even to the
Supreme Court. This right is protected by the Constitution. It is not

G so with administrative tribunals. (p. 1270 A)

REPRESENTATION
L. O. Fagbemi, SAN, with him: Chief Akin Olujinmi, SAN, Oluwarotimi
Akeredolu, SAN, H. O. Afolabi, SAN, Olusola A. Dare, Sikiru Adewoye,
HA. O. Popoola, A. E Yusuf, R. Isamotu, R. O. Balogun, B. A. Oyun,
Kabiru Akingbolu, Akeem Umoru, M. A. Adelodun, Lateefah
Abdulkareem (Miss), E. A. Uwa, O. T. Olujide-Poko, Akinsola Olujinmi,
Abayomi Abdulwahab, Ricardo Ebikade for Appellant/Cross-Respon-
dent




APC V. PDP (2015) 4 KLR1189

E. R. Emukpoeruo with him: Olatunji Adeoti for 1st Respondent/
Cross-Appellant

Yusuf Ali, SAN with him: Pius Akubo, SAN, Adebayo Adelodun, SAN,
Obafemi Adewale, Akin Oladeji, Prof. Wahab Egbewole, Ayo
Olanrewaju, K. K. Eleja, Tafa Ahmed, B. R. Gold, Yakub Dauda, Alex
Akoja, S. O. Babakebe, K. T. Sulyman (Miss), Patricia [kpegbu (Mrs.), B
K. O. Lawas, Adeyemi Adewumi, Ibrahim Alabidun, Haleemah
Suleiman (Miss), Lawal O. Rafiu for 2nd Respondent/Cross-Appel-
lant

Eyitayo Fatogun for 3rd Respondent

Abayomi Sadiku with him: Adetayo Adenivyi, for 4th Respondent
Chief Olusola Oke with O. K. Akuiyibo for 5th Respondent
Olalekan Ojo with A. E Yusuf for 1st Cross-Respondent

CASES REFERRED TO D
Omoworare v. Omisore (2010) 3 NWLR (pt. 1180) 58

Alliance for Democracy v. Fayose (2004) All FWLR (pt. 222) 1719
Egolum v. Obasanjo (1999) 7 NWLR (pt. 611) 335

Kalu v. Chukwumerije (2012) 12 NWLR (pt. 1315) 425

Balonwu v. Gov. Anambra State (2010) All FWLR (pt. 503) 1206 E
Olawole v. Jimoh (2013) LPELR 20344

Nwobodo v. Onoh (1984) NSCC 1

Akindipe v. State (2012) 16 NWLR (pt. 1325) 94
State v. Onyeukwu (2004) 14 NWLR (pt. 813) 340
Oguonzee v. State (1998) 8 NWLR (pt. 551) 521
Ali v. State (2012) 7 NWLR (pt. 1299) 209

Ishola v. SGBN (1997) 2 NWLR (pt. 488) 408
Amaechi v. INEC (2008) 5 NWLR (pt. 1080) 227
Adepoju v Awoduyilemi (1999) 5 NWLR (pt. 603) 364 G
Ochemaje v. State (2008) 6-7 SC (pt. 11) 1

STATUTES & RULES REFERRED TO

Constitution of the Federal Republic of Nigeria 1999, ss. 66(1)(d)(h),
153(1), 182(1)(e), 214(1) H
Electoral Act 2010 (as amended), s. 137(2)(3)

Supreme Court Rules, O. 6 r. 5(3)



1190 APC V. PDP (2015) 4 KLR

LEAD JUDGMENT BY NGWUTA JSC

On the 21st day of June, 2014 the 3rd Respondent (INEC)
conducted Governorship election in all the wards of the 16 Local
Government Areas of Ekiti State. Eighteen political parties, including
the appellant and 1st Respondent, contested the election through
their respective candidates.

The result of the election showed that the 2nd Respondent,
sponsored by his party, the Peoples Democratic Party (PDP) won
with a total of 203,020 votes against a total of 120.433 scored by his
closest rival a candidate of the main opposition party in the country,
the All Progressive Congress (APC), the Appellant in this appeal.

Though its candidate at the election, John Olukayode Fayemi,
accepted the result of the election and did congratulate the winner,
Ayodele Peter Fayose of the PDP as shown in the record; the APC

D did not accept the result and challenged same at the Governorship
Election Tribunal constituted for Ekiti State in Petition No.EPT/EKS/
GOV/01/2014 as the sole petitioner.

In its petition, the petitioner averred, inter alia:

“..that the election was marred with irregularities that are un-

E precedented in the annals of elections in this country as ‘photo chro-

mic’and ‘thermo chronic’ ballot papers already programmed fo favour

the 1st and Znd Respondents in all the polling units, were used.”

Specifically, the petitioner (now appellant) predicated his peti-
tion on the following grounds:

“(i) The Znd Respondent was not duly elected by majority of
lawful votes cast at the election.

(if) The election of the Znd Respondent is invalid by reason of
corrupt practices.

G (iii) The election of the Znd Kespondent is invalid by reason of
non-compliance with the provisions of the Electoral Act 2011 as
amended and the Manual of Election Officials 2014 and the Consti-
tution of the Federal Republic of Nigeria 1999 (as amended).

(iv) The 2nd Respondent was not qualified to contest as at the

H time of the election on the following grounds:

(a) The Znd Respondent was found guilty of the contraven-
tion of the Code of Conducts by the impeachment panel set up by
the Acting Chief Judge of Ekiti State on allegation of gross miscon-
duct involving embezziement of funds preferred against him by the

F
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Ekiti State House of Assembly consequent upon which he was im-
peached and removed from office of the Governor of Ekiti State in
the year 2006.

(b) The Znd Kespondent presented a forged Higher National
Diploma (HIND) Certificate of The Polytechnic Ibadan to the 3rd Re-
spondent (INEC).” B

Not only did the appellant as petitioner adopt the facts averred
in paragraphs 1 to 35 of the Petitioner, as facts in support of the
grounds of the Petition, it also made and relied on specific averments
in respect of some Local Government Areas in the State. C

Based on the facts stated in its Petition, the appellant (as Peti-
tioner) sought the following reliefs:

‘A. That it be determined and declared that the Znd Respon-
dent, Peter Avodele Fayose, was not qualified to contest the Gover-
norship Election held on 21st June, 2014 on the ground that he was D
found guilty of the contravention of the Code of Conduct by the
Impeachment Panel set up by the Acting Chief Judge of Ekiti State
and the Ekiti State House of Assembly, consequent upon which he
was impeached and removed from the office of the Governor of
Ekiti State in the year 2006.

B. That it may be determined that the Znd Kespondent pre-
sented a forged certificate of Higher National Diploma (HIND) of The
Polytechnic Ibadan to the Independent National Electoral Commis-
sion thus was not qualified fo contest the election. =

C. That it be determined and declared that the Znd Respon-
dent Peter Avodele Fayose was not duly elected or returned by the
majority of lawful votes cast at the Ekiti State Governorship Election
held on Saturday, 21st June 2014.

D. That it may be determined that having regards to the non- G
qualification of the Znd Kespondent fo contest the election, the 3rd
Respondent ought to have declared the candidate of the petitioner,
John Olukayode Fayemi, who scored the highest number of lawful
voles cast at the election, as the winner of the election.

E. An order of the Tribunal withdrawing the Certificate of Re- H
turn issued to the Znd Respondent by the 3rd Respondent and present
the Certificate of Return fo the candidate of the petitioner, John
Olukayode Fayemi, who scored the majority of valid votes cast and
having met the constitutional requirements as required by law.”
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In the alternative the petitioner (now appellant) asked for:

“An order nullifying the Governorship Election held on 21st
June 2014 and a fresh election ordered.”

Upon service of the petition on them the Respondents filed
their replies, denying all the material averments therein.

At the end of the trial, the Tribunal considered the relevant
materials before it as well as the addresses of learned counsel repre-
senting the parties and came to the conclusion that:

“On the whole, all the relevant issues arising from the grounds

c upon which this petition is predicated and the reliefs sought therein
having been resolved against the Petitioner, the petition is hereby
dismissed for lacking in merit.”

The judgment dismissing the petition by the three-man Tribu-
nal was unanimous. Aggrieved by the judgment, Appellant appealed

D to the Court of Appeal Ekiti Judicial Division.

Also the 1st Respondent, aggrieved by the order of the Tribu-
nal over-ruling its preliminary objection to the locus standi of the
Appellant/Cross-Respondent cross-appealed same to the Court of
Appeal Ekiti Judicial Division.

In a unanimous decision the Court below dismissed the appeal
in the following terms:

“Even though some of the issues relating fo the handling of
the trial by the Tribunal were resolved in favour of the appellant,
those errors did not occasion a miscarriage of justice. Thus having
resolved the substantive issues of disqualification and return as well
as forgery against the appellant, we are of the opinion that there is no
merit in this appeal and it is hereby dismissed. The judgment of the
Tribunal delivered on 19th December, 2014 is hereby affirmed.”

G With respect to the Cross-appeal, the Lower Court said:

“In the result, having resolved as above in respect of the two
Issues, the cross-appeal succeeds in part in the following terms:

1. The Election Tribunal acted rightly when it held that the 1st
Cross-Respondent had a right under the Electoral Act, 2010 (as

H amended) and was competent to claim all the reliefs contained in the
petition in spite of the non-joinder of the Gubernatorial candidate as
a co-petitioner.

2. The Election Tribunal was in error to hold that the allegation

of the 1st Cross-Respondent on the issue of disqualification of the



APC V. PDP (2015) 4 KLR Ngwuta JSC1193

Znd Cross-Respondent was founded on the contravention to the Code
of Conduct and not on impeachment. The cross-appeal succeeds in
part.”

Again, appellant felt aggrieved and appealed to this court on
the 14 grounds of appeal endorsed on the Notice of Appeal filed on
27/2/2015. Also the 1st Respondent was aggrieved by part of the B
judgment of the court below and cross-appealed same on ten grounds
endorsed on the “Notice of Appeal” (which should have been headed
Notice of Cross-Appeal) filed on 27/2/2015.

There is also another “Notice of Appeal” filed on 27/2/2015
by the 1st Respondent. It has seven grounds of appeal (Cross-ap-
peal). Mr. Peter Ayodele Fayose filed the 3rd cross-appeal on 2/3/15
on five grounds of appeal.

In compliance with the rules of this court, learned counsel for
the parties in the main appeal and cross-appeals filed and exchanged D
briefs of argument.

In his brief of argument, learned Senior Counsel for the appel-
lant distilled the following seven issues from the appellant’s grounds
of appeal for the Court to resolve:

“(1) Whether the Court of Appeal was right in decision that E
the 4th and 5th Kespondents were not necessary parties fo the peti-
tion in the light of the pleadings and findings made by the Court of
Appeal and whether INEC ought to take responsibility for their ac-
tions? (Grounds 11, 12 and 13) F

(2) Whether the Court of Appeal was right in its decision that
the Appellant based its petition on impeachment and whether the
decision in Omoworare v. Omisore (2010) 3 NWLR (Pt1180) 58
was rightly applied to this case by the Court of Appeal? (Grounds 2,

4 5and 7) G

(3) Whether the Court of Appeal was right that the Appellant
did not prove disqualifying ground under Section 182 (1) (e) of the
Constitution of Nigeria, 1999 (as amended) against the 2nd Respon-
dent? (Grounds 1, 3 and 6)

(4) Whether the Court of Appeal was right in its decision that H
the Appellant did not prove the allegation of forged HIND Certificate
by the Znd Respondent to INEC? (Ground 8)

(5) Whether the Court of Appeal was right in its decision that
the case of Alliance for Democracy v. Fayose (2004) All FWLR (Pt222)
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1719 at 1744-46 has settled the issue of authenticity of HND certifi-
cate presented by the Znd Respondent to INEC? (Ground 9)

(6) Whether the Court of Appeal was right in its decision af-
firming the striking out of paragraph 13 of the Appellant’s Reply to
the Znd Respondent’s Reply to the petition? (Ground 10)

(7) Whether the Court of Appeal was right when it failed to
nullify the governorship election for Ekiti State held on the 21stJune,
2014 in spite of its findings that soldiers were unlawfully deployed
and used for the election? (Ground 14)”

Learned Counsel for the 1st Respondent formulated the fol-
lowing four issues for determination by the Court:

“1. Whether the Court below was in error to hold that the
Appellant did not make out a case in its pleadings or prove the dis-
qualifving ground under Section 182 (1) (e) of the 1999 Constitu-

D tion as amended. (Grounds 1-7)

2. Whether the Court below was in error fo affirm the decision
of the Tribunal that the Appellant failed to prove its allegation that
the Znd Respondent presented a forged certificate of The Polytech-
nic Ibadan to the 3rd Respondent. (Grounds 8 and 9)

E 3. Whether the Court below was in error to affirm the decision
of the Tribunal striking out paragraph 13 of the Fetitioner’s Reply to
the Znd Kespondents Reply. (Ground 10)

4. Whether the Court below was in error to affirm the decision

F of the Tribunal striking out the names of the 4th and 5th Respon-
dents and in not nullifying the gubernatorial election of June 21st,
2014. (Grounds 11, 12 and 14)”

The learned Silk for the 2nd Respondent presented the five
issues hereunder reproduced:

G “1. Whether the learned Justices of the Court of Appeal were
not right in agreeing and coming fo the conclusion that the appellant
relied on the alleged impeachment of the Znd respondent as one of
the grounds of disqualification and in holding that the allegation of
contravention of Code of Conduct relied upon by the appellant was

H not proved and whether the reliance of the Court of Appeal on the
decision in Omoworare v. Omisore was not right. (Grounds 1-7)

2. Whether the Court of Appeal was not right in holding that
the allegation of forgery of a Higher National Diploma (HIND) Certifi-
cate by the Znd Respondent was not proved and that the ownership
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of the said certificate had earlier been decided in the case of AD v.
Fayose (2004) All FWLR (Pt222) 1219. (Grounds 8 and 9)

3. Whether the Court of Appeal was not correct in its decision
affirming the trial Tribunal’s striking out of paragraph 13 of the
petitioner’s reply fo the Znd respondent’s reply to the petition when
the said paragraph 13 was in fact filed in contravention of the app/z—
cable provision on reply and pleadings. (Ground 10)

4. Whether the Court of Appeal was not correct in its interpre-
tation and views on the provisions of Section 137 (2) and (3) of the
Electoral Act 2010 (as amended) by upholding the striking out of the
4th and 5th Respondents who are not statutory parties and are not
agents of the 3rd Respondent (INEC) and whether INEC could take
responsibility for their acts. (Grounds 11, 12 and 13)

5. Whether the mere fact that the Court of Appeal made com-
ments on the alleged deployments of members of the Armed Forces D
at the election of 21st June, 2014 in Ekiti State which was not even
proved would without more, lead to nullification of the election which
was conducted in substantial compliance with the Flectoral Act and
the law. (Ground 14)”

Learned senior counsel for the 3rd Respondent distilled the E
following five issues from the appellant’s grounds of appeal:

“1. Whether the Court of Appeal was right in its decision that
the ground of disqualification under Section 182 (1) (e) of the Con-
stitution of the Federal Republic of Nigeria 1999 was not proved: 9
(Grounds 1, 3 and 6)

2. Whether the Court of Appeal was right in ifs decision that
the outcome of the impeachment process of the Znd Respondent
did not constitute a ground of disqualification of a candidate under
Section 66 (1) (d) and (h) of the Constitution of the Federal Republic G
of Nigeria, 1999 as amended. (Grounds 2, 4, 5 and 7)

3. Whether the Court of Appeal was right in affirming that the
criminal allegation of forgery of Higher National Diploma Certificate
by the Znd Respondent was not proved. (Grounds 8 and 9)

4. Whether the Court of Appeal was right in its decision that H
paragraph 13 of the Appellant’s Reply to the Znd Respondent’s Re-
ply was rightly struck out. (Ground 10)

5. Whether it was proper to have joined the 4th and 5th Ke-
spondents as parties who did not qualify as statufory respondents
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and there being no reliefs sought against them by the Appellant as
petitioner before the Tribunal. (Grounds 11, 12, 13 and 14)”

For the 4th Respondent, the following three issues were pre-
sented for determination:

“1. Whether the Court of Appeal was right when it upheld the

B Tiibunal’s decision to the effect that the 4" Respondent did not qualify

as a respondent as contemplated by Section 137 (2) and (3) of the
Electoral Act, 2010 (as amended). (Ground 11)

2. Whether the Court of Appeal was right when it affirmed the
decision of the Election Tribunal striking out the names of the 4th
and 5th Respondents and if striking out the names of the 4th Re-
spondent contravened his (4th Respondent’s) constitutional right fo
fair hearing. (Ground (sic) 12 and 13)

3. Whether the Court of Appeal was right when it failed to

D nullify the Governorship Election of Ekiti State held on the 21st day
of June, 2014. (Ground 14)”

Learned Counsel for the 5th Respondent adopted the
appellant’s issue 1 for determination on the ground that the said
issue is the only one of appellant’s seven issues which relates to the

Eissues raised and canvassed by the 5th Respondent in the Court be-
low.

Learned Counsel for the parties made copious submissions on
the issues in their respective briefs. The learned Senior Counsel for
the appellant made submissions in his reply briefs to the briefs filed
by 1st to 5th Respondents.

Learned Counsel for the parties adopted and relied on the
argument in their briefs including the reply briefs at the hearing of
the appeal on 26th March, 2015, each earnestly urging the Court to

G decide in favour of his client.

At this point in the judgment there is need to scrutinize and
sanitize the issues raised by learned Counsel in their briefs. Learned
Senior Counsel formulated seven (7) issues from his 14 grounds of
appeal. For the 1st to 5th Respondents 5, 5, 5, 3 and 1 issues respec-

H tively were distilled for determination. Apart from the 5th Respon-
dent who expressly adopted appellant’s issue 1, the 1st to 4th Re-
spondents’ issues are variations of and subsumed in the seven issues
formulated and canvassed by the appellant.

[ will therefore determine the appeal on the issues in the
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appellant’s brief. Some of the issues are so related that it will be neater
to resolve them together. Issue 1 can conveniently be resolved to-
gether with the related issue 7, issues 2 and 3 are also to be resolved
together; also issues on the alleged forged HND certificate will be
resolved as one issue, leaving issue 6 to be resolved alone. In sum-
mary:

Issues 1 and 7 constitute Issue 1;

Issues 2 and 3 constitute Issue 2;

Issues 4 and 5 constitute Issue 3;

and what was Issue 6 becomes Issue 4. c

Appellant’s 7 issues in which, as I said earlier in the judgment,
the various issues submitted by the respondents are subsumed, are
collapsed into 4 issues which I purpose to resolve seriatim. The two
issues merged to constitute Issue 1 are appellant’s original issues and
1 and 7, hereunder reproduced once more for ease of reference: D

“Original Issue 1: Whether the Court of Appeal was right in its
decision that the 4th and 5th Kespondents were not necessary par-
ties to the petition in the light of the pleadings and findings made by
the Court of Appeal and whether INEC ought to take responsibility
for their acts. Grounds 11, 12 and 13 E

Original Issue 7: Whether the Court of Appeal was right when
it failed to nullify the governorship election for Ekiti State held on the
2lst June, 2014 in spite of its findings that soldiers were unlawfully
deployed and used for the election?

(Ground 14)”

The main thrust of the appellant’s argument appears to be
that Section 137 (2) and (3) of the Electoral Act 2010 (as amended)
is not exhaustive as to persons who can be joined as respondents to
an election petition. It was argued that the section of the Electoral Act G
did not provide that any other constitutional or statutory body such
as the Police and the Armed Forces against whom allegation of con-
duct amounting to a violation of the provisions of the Electoral Act
and the Constitution are made cannot be joined as respondents to
defend the allegations made against them. H

Reference was made to constitutionally guaranteed right of any
person against whom allegations are made in a petition to defend
himself. Reference was made to Egolum v. Obasanjo (1999) 7 NWLR
(Pt.611) 335 at 497 to stress the fact that no person shall be guilty of

=
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an offence without being given an opportunity to defend himself.

Appellant also relied on the case of Kalu v. Chukwumerije
(2012) 12 NWLR (Pt.1315) 425 at 559-560. It was emphasised that
the 4th and 5th Respondents are necessary respondents to the peti-
tion and could defend the allegation made against them. Appellant

B made reference to Section 153(1) of the Constitution (supra) for the
creation of INEC, Section 217 (1) for the creation of the Armed
Forces of the Federation and Section 214 (1) of the Constitution
creating the Nigeria Police Force and submitted that INEC cannot be

canagent of the 4th and 5th Respondents and that INEC as an inde-
pendent statutory body cannot answer for the sins of the statutory
bodies such as the 4th and 5th Respondents.

Appellant reproduced copiously portion of the judgment of
the Court below and concluded that based on the Court of Appeal’s

D acknowledgment of deployment of soldiers, the Court below was
bound to nullify the election.

In the 1st Respondent’s issue 4 which related to appellant’s
issues 1 and 7, it was contended that those who can be made re-
spondents in an election petition under Section 137 (a) and (3) fall

Einto two classes:

(1) Those whose election is complained of in Section 137 (2)
of the Act and (2), those officers specified under Section 137 (3) of
the Act by whatever designation they may be called. Reliance was
placed on Section 38 of the Act which amended the First Schedule to
the Electoral Act.

Placing reliance B.A.T. Company Ltd v. International Tobacco
Company Ltd (2012) LPELR 2875 it was contended that absence of
any relief claimed against the 4th and 5th Respondents in the peti-

G tion made their joinder wrong. First Respondent referred to page
1470 Vol. 2 of the record for the finding of fact by the trial Tribunal
that the appellant failed to prove its allegation against the 4th and 5th
Respondents and noted that since this finding was not challenged in
the Court below, the allegation of intimidation and harassment by

H soldiers or policemen cannot be raised in this Court.

It was submitted for the 1st Respondent that since the Court
below endorsed the decision of the trial Tribunal with regards to 4th
and 5th Respondents, its comments on the alleged deployment of
soldiers cannot be a ground for nullifying the election.
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The 2nd Respondent dealt with this issue in his issues 4 and 5.
It was emphasized on behalf of the 2nd Respondent that no specific
member of the Armed Forces or the Nigeria Police Force was named
in the petition and no relief was sought against the Chief of Defence
Staff or the Inspector-General of Police as the 4th and 5th Respon-
dents. B

With reference to page 1434 of the record, it was contended
that the 4th and 5th Respondents did not take part in the conduct of
the election but merely provided security nor did the 4th and 5th
Respondents qualify as statutory respondents under Section 137 (2)
and (3) of the Act and that the decision of the Tribunal was affirmed
by the Court below.

It was contended with reliance on Buhari v. Yusuf (2003) 13
NWLR (Pt.841) 446 at 508 that an election petition is sui generis and
that the reliefs grantable are limited by statute in the same way as the D
parties who can sue and be sued. It was contended for the 2nd Re-
spondent that since no allegation was made against the persons of
the 4th and 5th Respondents their joinder in the petition was a result
of misapplication of the principle of vicarious liability which applies
only in civil cases.

Reliance was placed on Adeoye v. Olorianoje (1996) 2 MAL
256 at 262 to the effect that a master is not responsible for the crime
of his servant. It was argued that the petition could be effectively and
effectually determined in the absence of the 4th and 5th Respon-
dents and so they are not necessary parties. With reference to
appellant’s issue 7 distilled from ground 14, it was contended that
the comments of the Court below did not amount to a specific find-
ing or pronouncement by the said Court but only an obiter which
cannot form the basis of a ground of appeal. G

Reference was made to Balonwu v. Governor Anambra State
(2010) All FWLR (Pt. 503) 1206 at 1229. It was further argued that
mere deployment of soldiers even though deprecated by the Court
below is not evidence that such deployment substantially affected the
outcome of the election in any way. The Court was urged to resolve H
the issue against the appellant.

The 3rd Respondent dealt with Issue 1 in its Issue 5 but ap-
peared to have ignored appellant’s Issue 7 which now forms part of
Issue 1. It was argued for the 3rd Respondent that the petition did

E
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not name any officer of any security agency who was involved in the
acts alleged therein, and no relief was claimed against the 4th and
5th Respondents in the petition. It was also argued that Section 137
(3) of the Electoral Act does not extend to the 4th and 5th Respon-
dents in respect of the criminal allegation made against soldiers and
policemen and that there is no vicarious liability in crime.

Reference was made to Chief Rex Olawole v. Engr. Raphael
Jimoh & ors (2013) LPELR 20344 in support of the contention that
the 4th and 5th Respondents were wrongly joined as parties. Third

C Respondent urged the Court to resolve the issue against the appel-
lant.

The 4th Respondent dealt with issue 1 in its Issues 2 and 3;
though Issues 1 and 2 were argued together. It was argued for the
4th Respondent that the trial Tribunal upheld the preliminary objec-

D tion to the joinder of the 4th and 5th Respondents and the decision
was affirmed by the Court of Appeal resulting in a concurrent finding
of facts by the two Courts below. Reliance was placed on Section 137
(2) and (3) in the contention that the 4th and 5th Respondents were
not in the two classes of persons envisaged therein.

E It was further submitted that appellant did not appeal the de-

termination on merit made by the Tribunal that the 4th Respondent

was not a party and consequently the appellant cannot urge the Court
to rely on any act of the 4th Respondent to nullify the election since
it was not a party to the petition.

The 5th Respondent adopted the appellant’s Issue 1- as origi-
nally formulated since only the issue referred to the 5th Respondent.
It was argued that the Tribunal rightly struck out the 5th Respondent
for the following reasons:

G (i) It was not a necessary party.

(ii) No allegation of wrong doing was made against it and it
cannot be held liable vicariously for acts of crimes alleged against
unnamed Policeman, and

(iii) No relief in the petition was sought against it.

H [t was noted that the Court below affirmed the above decision
and there was no perversity shown to oblige this Court to interfere
with the concurrent findings of the two Courts below.

Issue 2 is a merger of Appellant’s Issues 2 and 3. It queries the
decision of the Court below that the petition was predicated on im-

F
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peachment rather than disqualification of the 2nd Respondent un-
der Section 182 (1) (e) of the Constitution of the Federal Republic of
Nigeria, 1999 (as amended) and impugns the decision of the Court
below that the disqualifying factor in Section 182 (1) and (e) of the
Constitution was not proved.

It was submitted for the appellant thus: That the Tribunal ac-
cepted the case of the appellant that the ground of the petition was
breach of the Code of Conduct and not impeachment. The Court of
Appeal erred and misrepresented the judgment of the Tribunal by
purporting to affirm the decision of the Tribunal that the result of the ~
impeachment is not a ground for disqualification under Section 182
(1) (e) of the Constitution, and that this error led the Court below to
wrongly apply the decision in Omoworare v. Omisore (2010) 3 NWLR
(Pt.1180) 58 in which it was held that the impeachment relied on as
a ground of the petition is not a disqualifying factor in an election D
petition.

It was argued that a holistic look at Section 182 (1) (e) of the
Constitution will reveal that the intention of the law makers is that a
panel set up by House of Assembly and the House itself can find a
governor guilty of a breach of Code of Conduct. It was contended E
that it is not exclusive duty of the law Court or Code of Conduct
Tribunal to determine that a governor has committed a breach of the
Code of Conduct.

[t was stressed that the words “conviction and sentence” in the
first arm of the provision and the use of “or” shows that the 1starm is
used as alternative to the 2nd arm which does not involve “convic-
tion and sentence”. It was emphasised that each of the two arms of
Section 182 (e) constitutes a disqualification. Reference was made to
the record for the finding of guilt returned by the impeachment panel G
and the removal of the 2nd Respondent by the House of Assembly
based on the finding.

[t was also contended that the appellant duly pleaded relevant
facts and tendered relevant documents in proof of the ground of
petition and reliance was placed on Exhibit H, the result of unsuc- H
cessful attempt by the 2nd Respondent to vacate the finding that he
was guilty of contravention of the Code of Conduct at the Court of
Appeal Benin that struck out his claim. The Court was urged to re-
solve the issue in favour of the appellant.
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The 1st Respondent dealt with this issue in its Issue 1. The 1st
Respondent relied on Appellant’s paragraphs 35 (iv) (a) and 110-
120 of the petition in its argument that the petition as a whole did not
make a case under Section 182 (1-) (e). Reference was made to the
1st Respondent’s pleading of an earlier impeachment which was con-

B stituted by the Chief Judge of Ekiti State and it was submitted that
the setting up of another panel by a purported Acting Chief Judge of
the State is unconstitutional and the result thereof suffers the same
fate.

Pursuant to paragraph 18 of the Fifth Schedule to the Consti-
tution Part 1 it was argued that a guilty verdict of contravention of the
Code of Conduct cognizable under Section 182 (1) (e) of the 1999
Constitution must be a verdict returned by the Code of Conduct
Tribunal. The Court was urged not to disturb the concurrent findings

D of the two Courts below.

The 2nd Respondent did not specifically deal with the appellant’s
issues 2 and 3 merged to form issue 2.

The 3rd Respondent answered Issue 2 in its Issues 1 and 2 but
it would appear that reference to Section 66 (1) (d) and (h) of the

E Constitution of the Federal Republic of Nigeria 1999 as amended
was in error. With reference to paragraphs 35 (iv) (a), 110, 111, 118
and 119 of the petition it submitted that the petition relied on the
purported impeachment of the 2nd Respondent as a disqualifying
factor. It was argued that neither a witness called, nor a document
tendered by, the appellant made reference to Section 182 (1) (e) of
the Constitution and so the appellant did not prove non-qualification
under the said Section of the Constitution (supra).

The 3rd Respondent relied on the judgment of the Tribunal

G which was affirmed by the Court below to the effect that Exhibits M,
M1, N and N1 relied on by the appellant, not being the outcome of
judicial proceeding of either a regular Court or Code of Conduct
Tribunal cannot be the basis of disqualification of the 2nd Respon-
dent from contesting the Governorship election in Ekiti State. The

H Court was urged to resolve issues 1 and 2 in the 3rd Respondent’s
brief against the appellant.

The 4th Respondent skipped appellant’s issues 2 and 3 (now
Issue 2). Issues 4 and 5 in the appellant’s brief were collapsed into
Issue 3 herein. The issue is on proof vel non of the allegation of
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presentation of forged certificate to INEC and whether the authentic-
ity of the 2nd Respondent’s HND certificate was settled in AD v. Fayose
(2004) All FWLR (Pt.222) 1719 at 17444-46.

Appellant’s case is that Exhibit G tendered by the 2nd Re-
spondent is the bio-data of one Oluwayose Ayodele Peter while Ex-
hibit E is the document submitted by the 2nd Respondent to the 3rd B
Respondent as the 2nd Respondent’s Higher National Diploma cer-
tificate. It was contended that Exhibit E which the 2nd Respondent
submitted to INEC was never issued to 2nd Respondent by The Poly-
technic Ibadan. Appellant relying on Nwobodo v. Onoh (1984) NSCC
1 at 3 conceded the allegation relating to the HND certificate was
allegation of crime and ought to be proved beyond reasonable doubt.

Relying on Akindipe v State (2012) 16 NWLR (Pt.1325) 94 at
114 and State v. Onyeukwu (2004) 14 NWLR (Pt.813) 340 at 370
appellant submitted that proof beyond reasonable doubt is not proof D
beyond all shadow of doubt and on the authority of Oguonzee v.
State (1998) 8 NWLR (Pt.551) 521 at 551, Ali v. State (2012) 7
NWLR (Pt.1299) 209 at 235 it was submitted that proof beyond
reasonable doubt can be attained by the evidence of one witness
and not necessarily by a host of witnesses. E

It was argued that in view of the documents before the Tribu-
nal oral evidence was irrelevant to prove the facts in the documents
and that where a certified true copy of the document has been ten-
dered the content of such document are presumed to be genuine
and correct. It was argued that Exhibit 5 exposed the falsity of the
claim in Exhibit E. It was pointed out that the 2nd Respondent is
distinct and different from the person referred to in Exhibit G as
being from Oluyole Local Government of Oyo State.

It was also argued that requiring the appellant to procure the G
man named in Exhibit G would amount to subjecting the appellant
to proof beyond all shadow of doubt. With reference to Section 182
(1) j (sic) of the 199 Constitution, it was argued that the 2nd Respon-
dent was disqualified from contesting the election of 21st June, 2014
which took place in Ekiti State. It was contended that while AD v. H
Peter Ayodele Fayose (supra) decided the alleged non-possession of
the basic educational qualification to contest the election whereas the
present petition charged the 2nd Respondent with presentation of a
forged HND Certificate to INEC and since the parties and the ques-
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tions decided are not the same issue estoppel cannot apply in the
present case. It was argued that the earlier decision cannot be relied
on in this case as the decision was not a final decision, and that the
Court below was wrong to have relied on it.

The 1st Respondent answered the issue of forged certificate in

B its issue 2 which is said to relate to appellant’s Issues 4 and 5 (herein
issue 3). In dealing with the issue 1st Respondent referred to Exhibit
E, the HND certificate issued by The Polytechnic Ibadan to the 2nd
Respondent and certified by the Registrar of the Institution, Exhibit

C G - the student record of the 2nd Respondent on the second page of
which is the passport photograph of the 2nd Respondent which was
also certified by the Registrar of the Institute, Exhibit P is the affidavit
in support of the personal particulars of the 2nd Respondent also
certified by AG Director Legal Services of INEC.

D It was urged on the Court to accept the contents of the docu-
ments to be true and correct. With reference to the evidence of one
Mrs. Victoria Oluwayose (formally Fayose) it was contended that
Ayodele Fayose and Ayodele Oluwayose is one and the same per-
son. The witness swore that she is the mother of Mr. Ayodele Fayose.

EThe Court was urged to affirm the concurrent finding of the two
Courts below that the appellant failed to prove that the 2nd Respon-
dent presented a forged certificate to INEC especially as Nsofor, JCA
had decided the issue in AD v. Fayose (supra) in that the Petitioner in
the said case failed to produce the Ayodele Peter Oluwayose to claim
the certificate as his. The Court was urged to resolve the issue against
the appellant.

The 2nd Respondent dealt with the issue of proof of allegation
of forged certificate allegedly presented to INEC in his issue 2. On

G behalf of 2nd Respondent, reliance was placed on AD v. Fayose (su-
pra) for reliance on the principle of res judicata in view of the earlier
decision. In any case, it was submitted that the allegation of forgery
being one of a crime was not proved beyond reasonable doubt by
virtue of Section 486 of the Criminal Code Act and Section 135 of

H the Evidence Act dealing with onus of proof in criminal cases. 1t
was argued that the decision of the Tribunal that the allegation was
not proved and the affirmation of the decision by the Court below
constitute concurrent findings of fact with which this Court cannot
interfere as no perversity has been demonstrated by the appellant.
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Reference was made to page 1938 of the record for the decision of
the Court below that the appellant did not make a prima facie case
for the 2nd Respondent to rebut by adducing evidence.

The 2nd Respondent argued that the parties herein are the
same as the parties in AD v. Fasoye (supra) as the Court can take
judicial notice of the fact of the metamorphosis of the defunct Alli-
ance for Democracy into the Action Congress of Nigeria and later to
be All Progressive Congress, the appellant herein. The 2nd Respon-
dent urged the Court to resolve the issue against the appellant.

The issue of the criminal allegation of forgery was dealt with by -
the 3rd Respondent in its issue 3. It was stated that the Court below
was right in affirming the decision of the Tribunal that the allegation
was not proved beyond reasonable doubt in accordance with Sec-
tion 135 (1) of the Evidence Act, 2011. Reliance was placed on ACN
v. INEC (2013) NWLR (Pt.1370) 161 at 185, Nwobodo v. Onoh D
(supra).

On the appellant’s argument that the 2nd Respondent ought
to have testified in his defence, it was argued that the burden of
proof of the allegation of crime rests on the person who made the
allegation as the accused person does not have to prove his inno-
cence. The Court was urged to resolve the issue against the appel-
lant.

E

The 4th and 5th Respondents skipped the issue in their re-
spective briefs. F

Issue 6 as originally formulated (now Issue 4) questions the
affirmation by the Court below of the order striking out paragraph
13 of the appellant’s reply to 2nd Respondent’s reply to the petition.
Appellant referred to paragraph 16 (1) (A) of the First Schedule to
the Electoral Act 2010 on raising new issue in a party’s reply. Refer- G
ence was made to paragraph 109 of the petition and the answer in
paragraph 29 of the 2nd Respondent’s reply and the paragraph in
question - paragraph 13 - of the appellant’s reply to the 2nd
respondent’s reply to the petition.

It was argued that paragraph 13 of the appellant’s reply did
not raise new issues but only explained an issue which a defendant
could have raised so that a plaintiff or petitioner would neutralize the
position taken by the defendant or a respondent. Reference was placed

on Ishola v. SGBN (1997) 2 NWLR (Pt. 488) 408 at 421 paras E-F

H
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and Amaechi v. INEC (2008) 5 NWLR (Pt.1080) 227 at 315-316.

The Court was urged to rely on the concept of substantial justice to
save paragraph 13 of the Petitioner’s reply and set aside the decision
of the Court below.

In dealing with this issue as Issue 3 in its brief, the 1st Respon-

B dent adopted the submission of the 2nd Respondent on the issue
and relied on the case of Charles Ehighe Airhavbere, Maj. Gen. v.
Comrade Adams Aliyu Oshiomhole & ors (citation not supplied),
adding that the paragraph struck out ought to have been excluded in

¢ the petition.

The 2nd Respondent argued the issue in his brief as issue 3.
He reproduced paragraph 13 in the appellant reply and argued that
the owner of the HND certificate being an indigene of Oluyole Local
Government is a material fact and came for the first time in the

D Petitioner’s reply. It was argued that the decision of the Court below
to affirm the decision of the Tribunal striking out the paragraph was
unimpeachable.

It was emphasized that it was not the case of the appellant that
the HND certificate was issued to an indigene of Oluyole Local Gov-

E ernment of Oyo State. Reference was made to Adepoju v Awoduyilemi
(1999) 5 NWLR (Pt.603) 364 at 382. It was contended that a resto-
ration of paragraph 13 of the appellant’s reply would occasion a
great injustice on the 2nd Respondent who would be shut out from
contesting the allegation of impersonation in the said paragraph 13.
The Court was urged to affirm the concurrent findings of the lower
Courts in striking out the said paragraph 13 of the appellant’s reply.

The 3rd Respondent dealt with the issue in its issue 4 in its
brief.

G Reference was made to paragraph 16 (1) (a) of the First Sched-
ule to the Electoral Act, 2010 regulating the contents of appellant’s
reply to a respondent’s reply to the petition. It was argued that addi-
tional issue of presenting a certificate belonging to a different person
from another State is impersonation and was raised by the appellant

H for the first time. It was argued that the Court of Appeal was right to
have affirmed the decision of the trial Tribunal to strike out the said
paragraph 13 of the appellant’s reply. It was further argued that forg-
ery is not related to impersonation. The Court was urged to resolve
the issue against the appellant.
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The 4th and 5th Respondents did not deal with the issue relat-
ing to paragraph 13 of the appellant’s reply to the 2nd Respondent’s
reply in their respective briefs.

Learned Senior Counsel for the Appellant filed Appellant’s
Reply Briefs to the 1st to 4th Respondents’ briefs. This would appear
to be in consonance with Order 6 Rule 5 (3) of the Supreme Court
Rules which provides, inter alia, that “The appellant may also file in
the Court and serve on the Kespondent a reply brief...”

The appellant may or may not file a reply brief. Appellant would
need to file a reply brief only in response to a new issue raised in the
respondent’s brief. The intendment of Order 6 Rule 5 (3) (supra) is
not to confer a right on the appellant to repeat the argument in the
appellant’s brief, perhaps, with a view to improving the brief or bring-
ing in new issues upon which the respondents would have no right of
reply. D

It cannot be employed as a forum for laying emphasis on the
arguments in the appellant’s brief. Appellant ought not repeat the
issues joined in the brief either by emphasis or expatiation. That would
amount to taking undue advantage of the respondent who has no
right of reply. See Ochemaije v. The State (2008) 6-7 SC (Pt.11) E
page 1.

In the light of the above, can it be said that appellant’s reply
briefs relate to new issues raised in the respondents’ brief. I do not
think so. Each reply brief set out issues identified and argued in the =
respondents’ brief and proceeded to re-argue the issues seriatim. To
allow this practice would amount to encouraging a ding-dong affair
in the filing of briefs. I will ignore the reply briefs as repetition of
arguments on the issues joined and canvassed in the appellant’s and
respondents’ brief. G

Having considered all the relevant materials put before us, I
will now resolve the issues in the appeal.

RESOLUTION OF ISSUES

Issue 1 is composed of the appellant’s Issues 1 and 7 hereun-
der reproduced for ease of reference: H

“1. Whether the Court of Appeal was right in its decision that
the 4th and 5th Kespondents were not necessary parties to the peti-
tion in the light of the pleadings and findings made by the Court of
Appeal and whether INEC ought to take responsibility for their acts.

B
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(Grounds 11, 12 and 13)

7. Whether the Court of Appeal was right when it failed to
nullify the governorship election for Ekiti State held on the 21st June,
2014 in spite of its findings that soldiers were unlawfully deployed
and used for the election? (Ground 14)”

Generally, a necessary party is one not only interested
in the dispute but the matter cannot be decided fairly in his
absence. See Chief Abusi David Green v. Chief Dr. E. T. D. Green
(1987) 3 NWLR at 480 pages 492 and 493. What interest does the
c 4th Respondent - Chief of Defence Staff or the 5th Respondent -

Inspector-General of Police have in the subject matter of the peti-
tion? In other words, what is the interest of the 4th and 5th Respon-
dents in the dispute as to who won the governorship election held on
21/6/2014 for Ekiti State. The appellant did not show what interest
D any or both of them had in the result of the election. It was not even
shown that either or both of them is/are indigenes of Ekiti State.
However, Section 137 of the Electoral Act, 2010 as amended
made provision for parties to an election petition. The section is here-
under reproduced:
*6.137 (1): An election petition may be presented by one or
more of the following persons:
(a) A candidate in an election.
(b) A political party which participated in the election.
= (2) A person whose election is complained of is in this Act re-
ferred fo as the Respondent.
(3) If the petition complains of the conduct of an FElectoral
Officer, a Presiding or Returning Officer, it shall not be necessary to
Jjoin such officer or persons notwithstanding the nature of the com-
G plaint and the Commission shall, in this instance, be
(a) made a respondent, and
(b) deemed fo be defending the petition for itself and on be-
half of officers or such other persons.”
The Act, in Section 132 (3) prohibits the joinder of Elec-
H toral Officer, Returning Officer and other staff or agents of the
Commission. The Commission has the duty to answer for the
conduct of “its Officers or such other persons.” By doctrine
of Ejus dem generis, those referred to as “such other per-
sons”, permanent or temporary staff of the Commission ex-

B
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clude non employees of the Commission, The Commission
answers for the conduct of its officers and “such other per-
sons” even if the allegation or complaint against them is of
criminal offence. Any person or group of persons outside the
Commission’s ‘officers and such other persons” not employed
for the proper conduct of the election getting involved in the
election process does/do so at his/their own risk. They are on
a frolic of their own and the Commission has no duty to an-
swer for their conduct.

In my view, the 4th and 5th Respondents are not within ¢
the class of the Commission’s officers or “such other persons”
who may have been employed as permanent staff or ad hoc
staff in the Commission. In other words, the 4th and 5th Re-
spondents at all material times were neither “officers” of the
Commission nor were they “such other persons” engaged by D
the Commission and it therefore follows that they are not nec-
essary or even parties to the petition challenging the result of
the June 21st, 2014 election in Ekiti State.

But assuming without conceding that the 4th and 5th
Respondents are necessary parties to the petition what is the
claim against them? The issue of relief sought against either
or both of them does not arise in view of the fact that in elec-
tion, the usual relief is an order to declare the petitioner win-
ner or to nullify the election and order a fresh election in the -
area involved.

It does not make sense to join a party to any proceed-
ing, except a statutory party, where no complaint is made
against such party. One may ask what is the complaint against
either or both of the 4th and 5th Respondents? The two Re- G
spondents are mentioned in paragraphs 6, 7, 68, 92, 95, 99
and 101. In paragraphs 6 and 7, the status of the 4th and 5th
Respondents were stated. In paragraph 68 to 101 the only
reference to the 4th and 5th Respondents was in the phrase
“officers and men of the 4th and 5th Respondents”. The said H
officers and men were alleged to have committed series of
acts which are criminal in nature. The words “officers and men of
the 4th and 5th Respondents” evoke memories of the “unknown
soldiers” of Dr. Mrs. Ransome Kuti fame. See Dr. Mrs. Ransome-Kuti
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& ors v. A-G Federation & Ors (1985) 2 NWLR (pt. 6) 211.

The identities of the soldiers who were alleged to have done
damage to the property of the plaintiff in the case were not issues at
the trial or appeals. The criminality of the acts of the soldiers was not
an issue at the trial of the civil matter or appeals arising therefrom.

B However, in the matter at hand, the soldiers against whom
allegations of crime were made were unknown and cannot
therefore be said to be the servants of the 4th and 5th Re-
spondent in order to invoke the fiction that the master had
impliedly commanded his servant to do what he did. See ko v.
John Holt & Co (1957) 2 FSC 50 page 2064 paras G-H, page 2091
paras D-E.

Appellant has not shown the basis of holding the 4th
and 5th Respondents vicariously liable for the criminal acts of

D the un-named soldiers. But as | said earlier, the Respondents in an
election petition under the Electoral Act 2010 as amended are those
persons who are officers and such other persons in the service of the
Commission. The 4th and 5th Respondents are neither “officers” nor
“such other persons” employed by the Commission for the conduct

E of the election.

The second arm of Issue 1 deals with the alleged crucial
findings of the Court below concerning the alleged deploy-
ment of soldiers at elections. However findings properly so
called are made in respect of an issue before the Court. The
issue of deployment of soldiers or whether or not such de-
ployment is lawful was not a matter properly before the Tribu-
nal or the Court below as the person who made the deploy-
ment was not named. At best what the appellant dubbed cru-

G cial finding of the Court of Appeal is a comment which amounts
to obiter dictum. Obiter dicta cannot be the basis for raising a
ground of appeal from which an issue can be framed. The com-
ment is not a ratio decidendi of the decision appealed against.
See Ede v. Aneke (1992) 5 NWLR (Pt.424) 428 at 435, Igwe v. AICE

H Owerri (1994) 8 NWLR (pt.363) 549 ratio 14.

Ground 14 of the appellant’s grounds of appeal and is-
sue purportedly raised from it are hereby struck out as in-
competent. In the final result, Issue 1 (originally appellant’s
issues 1 and 7) is resolved against the appellant.
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Appellant’s Issues 2: Whether the Court of Appeal was right in
its decision that the appellant based its petition on impeachment and
therefore the decision in Omoworare v. Omisore (2010) 3 NWLR
(Pt.1180) 58 was rightly applied to this case by the Court of Appeal.
(Grounds 1, 4, 5 and 7) and Issue 3: Whether the Court of Appeal
was right that the Appellant did not prove disqualifying ground un- B
der Section 182 (1) (e) of the Constitution of Nigeria 1999 (as
amended) against the 2nd Respondent? (Grounds 1, 3 and 6) were
merged to form Issue 2.

Apart from the usual grounds of an election petition relatingto
majority of lawful votes, corrupt practices and non-compliance with
Electoral Act, 2014 and Manual for Election Officials 2014 and the
Constitution of the Federal Republic of Nigeria 1999 (as amended)
in paragraph 35 (i-iv) of the petition appellant relied mostly on para-
graph 35 (iv) hereunder reproduced: D

“iv. The Znd Respondent was not qualified to contest at the
time of the election on the following grounds:

(a) The Znd Respondent was found guilty of the contraven-
tion of the Code of Conducts by the impeachment panel set up by
the Acting Chief Judge of Ekiti State on allegation of gross miscon-
duct involving embezzlement of funds preferred against him by the
Ekiti State House of Assembly consequent upon which he was im-
peached and removed from the office of the Governor of Ekiti State
in the year 2006. =

(b) The Znd Kespondent presented a forged Higher National
Diploma (HND) Certificate of The Polytechnic Ibadan to the 3rd Re-
spondent (INEC).”

My noble Lords, with profound respect to the learned
Silk for the Appellant, paragraph 35 (i) (ii) (iii) appear to be G
peripheral matter while the petition is really predicated on
paragraph 35 (iv) (a) and (b) of the petition as reproduced
above. The 2nd Respondent was tried by an impeachment panel.
He was found guilty of contravention of the Code of Conduct.
The fact that the finding of guilt relates to the Code of Con- H
duct does not derogate from the fact that the finding is that of
the impeachment panel.

It is a play on words to say that the petitioner relies on
the finding of the panel but not on the panel itself. The finding

E
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relating to the Code of Conduct is a product of the impeach-
ment panel. On the facts herein, the appellant cannot jettison
the process for the product. The process - the impeachment
proceedings and the product - a finding of guilt relating to
Code of Conduct must stand or fall together. It is the impeach-

B ment that gave rise to the finding of guilt.

I share the views of the Court below that the appellant
based its petition on the alleged impeachment of the 2nd Re-
spondent and this being the case, the decision of the Court of

cAppeal (then the ultimate Court in governorship petition ap-
peals) in Omoworare v. Omisore (supra) was rightly applied
to the facts of this case.

The second arm of Issue 2 calls for examination of Section 182
(1) (e) of the Constitution (supra). It provides:

D “6.182 (1): No person shall be qualified for election to the
Office of Governor of a state if (a)... (b)... (c)... (d)... (e) Within a
period of less than ten years before the date of election to the Office
of Governor of a State he has been convicted and sentenced for an
offence involving dishonesty or has been found guiity of the contra-

E vention of the Code of Conduct.”

Now, a conviction and a sentence on one hand and a finding
of guilt on the other hand are different results of proceedings before
different fora. The one results from proceedings before a court prop-
erly so called while the other is a result of proceedings before a Tribu-
nal. The Tribunal with powers to find anyone guilty of contravention
of the code of conduct is not an impeachment panel. It is the code of
conduct tribunal established under paragraph 15 (1) of the 5th sched-
ule to the Constitution of the Federation 1999 (as amended).

G However, this may not be the correct position of the law. There
is no provision vesting exclusive jurisdiction on the Code of
Conduct Tribunal over matters of contravention of code of
conducts. But this jurisdiction cannot be shared by the Code
of Conduct Tribunal with an impeachment panel which is an

H ad hoc tribunal inferior to the code of conduct tribunal. Even if
it is assumed that an impeachment panel is of the same status
as the code of conduct Tribunal, can the court rely on the find-
ing of the panel in the circumstances of this case? A second
question is:
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What is the status of the impeachment panel that pur-
portedly found the 2nd Respondent guilty of a contravention
of the Code of Conduct? It is on record that earlier, at the
request of the Ekiti State House of Assembly, the Chief Judge
of the State constituted a panel to investigate allegations
against the 2nd Respondent. It would appear that the House
did not substantiate the allegation leveled against the 2nd Re-
spondent and so the impeachment panel gave him a clean bill
of hedlth, as it were.

This should have ended the matter in compliance with -
Section 188 (8) of the Constitution (supra) which provides:

“6.188 (8): Where the panel reports to the House of Assembly
that the allegation has not been proved, no further proceedings should
be taken in respect of the matter.”

Contrary to the mandatory provision reproduced above, D
the Ekiti House of Assembly, in apparent witch hunt, procured
a Judge in Ekiti State Judiciary to set up a second and uncon-
stitutional panel to investigate the 2nd Respondent a second
time. It is on record that the then Chief Justice of Nigeria wrote
to the Judge to say that his purported appointment as Acting E
Chief Judge of Ekiti State was unconstitutional and so null
and void.

It follows therefore that:

(1) The second impeachment panel was in violation of F
Section 188 (8) of the Constitution.

(2) The “Acting Chief” Judge who set up the panel was
not appointed in accordance with relevant constitutional pro-
visions. At the material time he was not Acting Chief Judge
and he has no powers to act as one. G

(3) The unconstitutionality of his purported appointment
as Acting Chief Judge of Ekiti State tainted his action in that
capacity with illegality and rendered all his actions in that of-
fice, including the setting up of the panel, null and void and of
no factual or legal effect. H

(4) The proceedings conducted by the panel was an ex-
ercise in futility, and

(5) The finding of guilt made against the 2nd Respondent
is not worth the paper on which it was written.
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In suspending the chief Judge of the State and purport-
ing to appoint an Acting Chief Judge for the purpose of im-
peaching the 2nd Respondent who had been cleared by an
earlier panel, the Ekiti State House of Assembly acted with
impunity and reckless abandon. The so called Acting Chief

B Judge fared worse having sacrificed his integrity and career
as a judicial officer for a moment of fame and glory offered to
him by politicians. The issue is resolved against the appellant.

[ merged Appellant’s Issue 4 with his Issue 5 to constitute Issue

C 3. The two issues are reproduced hereunder:

“q. Whether the Court of Appeal was right in its decision that
the Appellant did not prove the allegation of presentation of forged
HND certificate by the Znd Respondent to INEC. (Ground §).

5. Whether the Court of Appeal was right in its decision that

D the Alliance for Democracy v. Fayose (2004) All FWLR (Pt222) 1719
at 1744-46 has settled the issue of authenticity of HND certificate
presented by the Znd Respondent to INEC? (Ground 9)”

Forgervy is a criminal offence and when it is an issue in
any proceeding it must be proved beyond reasonable doubt.

Forgery is the noun form of the verb “forge” and to forge
means, inter alia, to make a copy or an imitation of something
in order to deceive people. See Oxford Advanced Learner’s Dic-
tionary p.462. It means to fabricate by false imitation. See Black’s
Law Dictionary Special Deluxe Fifth Edition p.585.

In my view, based on the definition above, to prove forg-
ery or that a document is forged, two documents must be pro-
duced:

(1) the document from which the forgery was made, and

G (2) the forgery or the forged document.

Only one document - the allegedly forged HND certifi-
cate was produced. If it is forged, then the genuine document
from which the forgery was made must exist. No such docu-
ment is in evidence. It follows that the allegation of forgery of

Hthe HND certificate was not proved and consequently the
appellant failed to prove the allegation that the 2nd Respon-
dent presented a forged HND certificate to INEC.

Exhibit E is the 2nd Respondent’s HND certificate which he
presented to INEC. It was issued to Oluwayose Ayodele. In Exhibit G
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is a personal bio-data of Oluwayose Ayodele whereas in Exhibit P
the 2nd Respondent gave his name as Ayodele Peter Fayose. Based
on the apparent difference in the names on the documents, appel-
lant argued that Exhibit E was not issued to the 2nd Respondent. It
was stressed that Oluwayose Ayodele in Exhibit E from Oluyole Lo-
cal Government of Oyo State cannot be the same as the 2nd Re-
spondent, Mr. Peter Ayodele.

In his argument on the issue of identity of 2nd Respondent vis-
a-vis Exhibit E and Exhibit G, learned Senior Counsel for the appel-
lant state:

“Exhibit G is a personal bio-data, particulars of one Oluwayose
Avodele, it clearly shows that Oluwayose Ayodele, if any, was from
Oluyole Local Government of Oyo State.”

The mother of the 2nd Respondent testified that the two names
belong to one and the same person and the way to contradict this D
piece of evidence is to produce another person bearing the name
Oluwayose Ayodele. Appellant was not even certain that such per-
son exists and that is apparent from the expression: ‘U clearly shows
that Oluwayose Ayodele, if any, was from Oluyole LG of Oyo State.”
This is speculation, a far cry from proof beyond reasonable doubt of E
the crime alleged.

The attempt to prove that the HND certificate Exhibit E was a
forgery led the appellant to a different allegation of criminal act against
the 2nd Respondent. The substance of the appellant’s argument is =
that the 2nd Respondent impersonated Oluwayose Ayodele by pre-
senting the latter’s HND certificate to INEC. Again, the person imper-
sonated must at one time or the other be proved to have been in
existence. There was no attempt to call Oluwayose Ayodele, if an-
other person by that name exists, to testify. G

As for the authenticity of Exhibit E, the HND certificate, the
court below held, inter alia:

“In addiition to all we have said above the authenticity of the
alleged forged Higher National Diploma certificate has been settled
once and for all in the lead judgment by Nsofor, JCA. In the case of H
Alliance for Democracy v. Fayose (2004) All FWLR (Pt222), page
1719at 1744-46 it was held that: the said HND certificate was earned
by the present Respondent.”

The appellant cannot run away from the fact that not

B
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only was the HND certificate made an issue in the earlier case,
its authenticity was canvassed and decided upon by the ulti-
mate Court in election petition relating to Governorship elec-
tion at the time. It was a final decision. As illustrated by the
learned Silk for the 2nd Respondent in his brief the appellant

B then AD underwent a metamorphosis and became AC and fi-
nally APC.

It was the appellant in the earlier case in which the au-
thenticity of the certificate was settled to finality and it is bound

c by the decision and is estopped from raising the issue in any
other case. I resolve the issue against the appellant.
Appellant’s issue 6 was re-numbered Issue 4 and it reads:
Whether the Court of Appeal was right in its decision affirming
the striking out of paragraph 13 of the Appellant’s Reply to the 2nd
D Respondent’s Reply to the petition? (Ground 10)
[ will set out the relevant pleadings of the parties on this issue.
Paragraph 109 of the petition reads:
“The Znd Respondent presented a forged Higher National Di-
ploma Certificate of The Polytechnic Ibadan to the 3rd Respondent
E and was thereby not qualified to contest the election and his pur-
ported election is invalid and null and void ab initio.”
In reply, the 2nd Respondent in paragraph 79 of his reply to
the petition pleaded that:

“The Respondent denies paragraph 109 of the petition and
states that he did not present a forged Higher National Diploma Cer-
tificate of The Polytechnic Ibadan as the Higher National Diploma
presented by him to the 3rd Respondent was earned and awarded
to him by the Polytechnic in 1957.”

G In paragraph 13 of the petitioner’s reply, it was pleaded:

“In specific response to paragraph 79 of the Znd Kespondent’s
reply, the Petitioner avers that the certificate issue by The Polytechnic
Ibadan to one Peter Ayodele Oluwayose if any, was earned and
awarded fo an indigene of Oyo State from Oluyole Local Govern-

H ment. The Petitioner will at the trial rely on the admission form, tran-
script and other relevant documents.”

My noble Lords, appellant’s case in paragraph 109 of

the petition is limited to a presentation of forged HND certifi-

cate of The Polytechnic Ibadan to the 3rd Respondent, INEC,
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an assertion which the 2nd Respondent denied, adding that he
earned the certificate and that the same was awarded to him
by the institution in 1987. However, paragraph 13 of the
appellant’s reply has introduced a completely new dimension
to the case the 2nd Respondent has to meet.

It is now a case of impersonation in which the 2nd Re-
spondent was alleged to have presented a certificate issued
to another person as his own. Far from being a reply to para-
agraph 79 of the 2nd Respondent’s reply to the petition, para-
graph 13 of the Appellant has introduced impersonation asa
fresh issue without compliance with the rules and it was prop-
erly struck out by the Tribunal and the Court below rightly af-
firmed the decision of the Tribunal. The issue is resolved against
the appellant.

All the issues having been resolved against the appellant, the D
appeal is devoid of merit and it is my order that the same be, and is
hereby, dismissed in its entirety.

PRELIMINARY OBJECTIONS AND CROSS/APPEALS:

The preliminary objections are ignored in order to determine
the appeal and cross/appeal on the merit.

The resolution of issues in the main appeal impacted on the
issues in the cross-appeals. There is therefore no need to deal with
them in details.

[ think that the procedure of impeachment should be modi- =
fied in a manner that would protect the mandate given by the elec-
torate and to ensure that a governor who is impeached and removed
from office does not contest the election to return to the exalted
office for which he was found unworthy.

The signatures of a simple majority of those who voted at the G
election should back the allegations of gross misconduct against the
governor before a panel can be set up to investigate same. The same
process should be followed in approving the result of the panel. Once
the governor is removed he should be charged to Court and if con-
victed, he should be banned from contesting any election. This will H
ensure that the Legislature does not engage in forum shopping to
secure a panel that will find in its favour. It will ensure that once a
person is found unworthy, he does not return to desecrate the ex-
alted office of State Governor.
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Appeal dismissed. The judgment of the Court below which
endorsed the judgment of the trial Tribunal is affirmed.

The issues raised in the cross-appeals have been resolved in
the main appeal.

Parties to bear their respective costs.

FABIYI JSC

This is an appeal by the appellant against the judgment of the

C Court of Appeal, Ekiti Division (‘the court below’ for short) delivered
on 16th February, 2015. Therein, the judgment of the Ekiti State
Governorship Election Tribunal delivered on 19th December, 2014
was, in substance, affirmed.

On 21st June, 2014, Governorship Election was conducted

D by the 3rd Respondent, (INEC) in Ekiti State. The appellant spon-
sored one Dr. John Olukayode Fayemi as its Governorship candi-
date while the 1st respondent sponsored the 2nd respondent as its
candidate. Other Political Parties, as well, sponsored candidates who
took part in the election.

E At the conclusion of the election, the 2nd respondent had a
total of 203,090 valid votes. The appellant’s candidate came second
with a total of 120,433 votes. Having scored the majority of lawful
votes cast and satisfied the requirements of the Constitution, the 3rd

E respondent returned the 2nd respondent as duly elected on 22nd
June, 2014.

The appellant’s candidate threw in the towel as he declined to
file any complaint against the election. The appellant, as the Political
Party which sponsored the candidate, filed and prosecuted the peti-

G tion which led to this appeal.

The tribunal garnered evidence, oral and documentary from
both sides of the divide and was duly addressed by learned senior
counsel / counsel to the parties. In its considered judgment delivered
on 19th December, 2014, the Tribunal dismissed the appellant’s pe-

H tition and affirmed the declaration and return of the 2nd respondent
as the winner of the election.

The appellant felt unhappy with the position taken by the Tri-
bunal and appealed to the court below which heard the appeal. In its
own judgment which was handed out on 16th February, 2015, the
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appeal was, in substance, dismissed.

The appellant has decided to make a further and final appeal
to this Court vide Notice of Appeal attended by fourteen (14) grounds,
filed on 27th February, 2015.

In this court, briefs of argument were filed and exchanged by
the parties. On 26th March, 2015 when the appeal was heard each B
senior counsel/counsel to the parties adopted and relied on the brief
filed on behalf of his client and advanced oral submissions in sup-
port.

On behalf of the appellant, seven (7) issues decoded for deter- C
mination of the appeal, read as follows:-

“(1) Whether the Court of Appeal was right in its decision that
the 4th and 5th respondents were not necessary parties to the peti-
tion in the light of the pleadings and findings made by the Court of
Appeal and whether INEC ought fo take responsibility for their acts D
Grounds 11, 12 and 13.

(2) Whether the Court of Appeal was right in its decision that
the appellant based its petition on impeachment and whether the
decision in Omoworare v. Omisore (2010) 3 NWLR (Pt1180) 58
was rightly applied to this case by the Court of Appeal - Grounds 2, E
4 5and 7.

(3) Whether the Court of Appeal was right that the appellant
did not prove disqualifying ground under Section 182 (1) (e) of the
Constitution of Nigeria, 1999 (as amended) against the Znd respon- =
dent - Grounds 1, 3 and, 6.

(4) Whether the Court of Appeal was right in its decision that
the appellant did not prove the allegation of presentation of forged
HND Certificate by the Znd respondent to INEC - Ground 8.

(5) Whether the Court of Appeal was right in its decision that G
the case of Alliance for Democracy v Favose (2004) All FWLR (Pt222)
1719 at 1744-46 has settled the issue of authenticity of HND Certifi-
cate presented by the Znd respondent to INEC - Ground 9.

(6) Whether the Court of Appeal was right in its decision af-
firming the striking out of paragraph 13 of the appellant’s Reply to H
the Znd respondent’s Reply fo the petition - Ground 10.

(7) Whether the Court of Appeal was right when it failed to
nullify the governorship election for Ekiti State held on the 21stJune,
2014 in spite of its findings that soldiers were unlawfully deployed
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and used for the election - Ground 14.”

On behalf of the 1st respondent, four (4) issues distilled for a
due determination of the appeal read as follows:-

3.1 Whether the Court of Appeal was in error to hold that the
appellant did not make out a case in its pleadings or prove the dis-

B qualifving ground under Section 182 (1) (e) of the 1999 Constitu-
tion as amended Grounds 1-7.

3.2 Whether the Court below was in error fo affirm the deci-
sion of the Tribunal that the appellant failed fo prove its allegation

c that the Znd respondent presented a forged Certificate of Polytech-
nic Ibadan fo the 3rd respondent - Grounds 8 and 9.

3.3. Whether the Court below was in error to affirm the deci-
sion of the Tribunal striking out paragraph 13 of the Petitioner’s Re-
ply to the Znd respondent’s Keply - Ground 10.

D 3.4 Whether the Court below was in error to affirm the deci-
sion of the Tribunal striking out the names of the 4th and 5th respon-
dents and in not nullifving the Gubernatorial Election of June 21st,
2014 Grounds 11, 12 and 14.”

On behalf of the other three (3) respondents, similar issues for

E determination were couched with admiration in different words. They

are hereby acknowledged.

Issue (1) of the appellant, in sum, is whether the court below
was right in its decision that the 4th and 5th respondents were not
necessary parties to the petition.

Arguing the issue, it was submitted on behalf of the appellant
that Section 137(2) and (3) of the Electoral Act, 2010 (as amended)
does not fore-close the joinder of the 4th and 5th respondents as
allegations are made against them in the petition; and such will afford
G them the opportunity to defend themselves. The cases of Egolum v.

Obasanjo (1999) 7 NWLR (Pt.611) 335 at 497 and Kalu w.
Chukwumerije (2012) 12 NWLR (Pt.1315) 425 at 559 were cited in
support.

It was contended on behalf of the appellant that the provision

H of Section 137(2) and (3) of the Electoral Act does not require that a
relief must be sought against a person before he is made a respon-
dent to the petition. Learned senior counsel urged that the issue be
resolved in favour of the appellant.

On behalf of the respondents, it was seriously contended that

F
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the 4th and 5th respondents are not statutory parties known to Sec-
tion 137 (2) and (3) of the Electoral Act. 2010 (as amended). They
maintained that they are nor necessary parties and no wrongdoing
was ascribed directly against them. It was asserted that they cannot
be made vicariously liable for allegation of crime against unnamed
soldiers and police men. As well, no relief in the petition was sought B
against them. The cases of Buhari v. Obasanjo (2003) 17 NWLR
(Pt.850) 581, Buhari v. Yusuf (2003) 13 NWLR (Pt.841) 446 at 508
and Green v. Green (1987) 3 NWLR (Pt.61) 480 were cited in sup-
port; among others. C

[t must be stated right away that Election Petition proceedings
are sui generis. Section 137 (1), (2) and (3) of the Electoral Act clearly
set out and circumscribed those who qualify to be made respondents
in an Election Petition.

Section 137 (2) and (3) stipulates the statutory/necessary par- D
ties to a petition as follows:-

137 (2) - “a person whose election is complained of is in this
Act referred fo as the respondent.”

(3) - “if the petitioner complains of the conduct of an Electoral
officer, a presiding or returning officer the Commission shall in this E
instance be.-

(a) made a respondent; and

(b) deemed fo be defending the petition for itself and on be-
half of ifs officers or such other persons.”

It is basic that there is no vicarious liability in the realm of crimi-
nal law. Anyone who contravenes the law should carry his own cross.
The 4th and 5th respondents cannot, therefore be found answerable
to the alleged crimes committed by their unknown soldiers and po-
licemen in an election petition. G

[t can be seen that the appellant did not claim any relief against
the 4th and 5th respondents. Same ultimately render their presence
an unnecessary burden on the proceedings.

They were never contemplated by the Electoral Act. The trial
Tribunal and the court below rightly found that they were not proper H
parties since they did not qualify as statutory respondents and no
reliefs were sought against them by the appellant. Their names were
properly struck out for the reasons stated. The issue is hereby re-
solved against the appellant.
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The 2nd and 3rd issues of the appellant as merged together
on behalf of the 2nd respondent, read as follows:-

“Whether the learned justices of the Court of Appeal were not
right in agreeing and coming fo the conclusion that the appellant
re/1ed on the alleged impeachment of the Znd respondent as one of
B the grounds of disqualification and in holding that the allegation of
contravention of Code of Conduct relied upon by the appellant was
not proved and whether the reliance of the Court of Appeal on the
decision in Omoworare v. Omisore was not right.”

The appellant contended that the 2nd respondent was dis-
qualified from contesting the election as he was found guilty of con-
travention of the Code of Conduct by an impeachment panel set up
by the Ekiti State House of Assembly for embezzlement of funds.
This is extant in paragraphs 35 (iv) (a) and 110-120 of the petition.

D The 1st respondent in its Reply denied the ground put up by
the appellant and joined issues with paragraphs 110-120 of the peti-
tion. Same should not be glossed over in any respect. In sum, the 1st
respondent pleaded the report of an earlier impeachment panel which
was duly constituted by the Chief Judge of Ekiti State pursuant to a

E request from the Speaker of the Ekiti State House of Assembly in
which the 2nd respondent was absolved of all the allegations levelled
against him. That report is Exhibit ‘U’.

Further, the 1st respondent maintained that some days after
the report in Exhibit U, the speaker of the Ekiti State House of As-
sembly appointed a purported acting Chief Judge who purportedly
constituted another Panel to reinvestigate the same allegations against
the 2nd respondent outside the Constitutional time limit for so do-
ing; without any letter of request from the Speaker or resolution of

G the House and without setting side the earlier report of the duly con-
stituted Panel. It is this 2nd Panel that purportedly found the 2nd
respondent guilty of contravention of the Code of Conduct involving
embezzlement of funds vide Exhibit M in defiance of the Constitution
and the letter of the Chief Justice of Nigeria - Exhibit V.

H The above scenario deserves a few remarks by me. As can be
seen in Exhibit U, the substantive Chief Judge of the State - Hon.
Justice Kayode Bamisile, on request by the Speaker of the State House
of Assembly, set up a seven (7) man Panel to investigate allegations
made against the State Governor. The Panel met and issued a report
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on 12th October, 2006; in which the State Governor and his Deputy
were exonerated.

Exhibit V is a letter addressed to Justice Jide Aladejana by the
Chief Justice of Nigeria and Chairman, National Judicial Council. It
reads as follows:-

“13th October, 2006 B

Ref. No.CJIN/COR/SG/A.79/111/144

Hon. Justice Jide Aladejana,

High Court of Justice,

Ado Ekiti, c

Ekiti State.

RE: PETITIONAGAINST THE CONDUCT OF HON. JUSTICE
JIDE ALADEJANA OF EKITI STATE HIGH COURT ON ILLEGAL
COMPOSITION OF PURPORTED IMPEACHMENT PANEL IN EKITI
STATE. D

It has been brought to my notice that you have been appointed
by the House of Assembly of Ekiti State as the Acting Chief Judge,
following the suspension of the State Chief Judge, Hon. Justice Kayode
Bamisile for exercising his constitutional power. Your faxed letter and
other documents of 12th October. 2006 fo me were also in the same
vein.

2. As you are aware, the procedure for appointment of an
Acting Chief Judge for the State is clearly spelt out in Section 271 of
the 1999 Constitution of the Federal Republic of Nigeria.

3. [ am fo stress that the perceived constitutional crises in the
State mentioned in your letter notwithstanding, the procedure and
circumstances under which you have been appointed are contrary to
the aforesaid provision of the 1999 Constitution on appointment of
an Acting Chief Judge. Hence, any action by vou in your capacity as G
the Acting Chief Judge will be unconstitutional.

Sgd

(5. M. A. Belgore, CON)

Chief Justice of Nigeria and

Chairman, National Judicial Council.” H

As can be seen on page 2 of the above letter, same was copied
to the 2nd respondent and the substantive Chief Judge of the State -
Hon. Justice Kayode Bamisile.

It appears that notwithstanding the advice of the Chief Justice

E
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of Nigeria and Chairman of the National Judicial Council in Exhibit

V, a Panel constituted by Aladejana, J. rendered its own report as in

Exhibit M to the Speaker of the House on 16th October, 2006. This

is the exhibit relied upon to remove the State Governor.

To say the least, Exhibit M is glaringly a product of arrant ille-
gality as Aladejana, J. had no vires to initiate the process leading to
Exhibit M as he was not a lawful Acting Chief Judge. The unconstitu-
tional act rendered Exhibit M to be null and void. In law, as well as in
logic and in the realm of science, one cannot put something upon
nothing and expect it to stand. It must collapse. See: Mcfoy v. UAC
(1962) AC 152.

There is a proverb in a certain clime which says ‘it is only a dog
which desires to get lost that will not listen to the whistle of the hunter.’
In the same fashion, this judge failed to listen to the admonition of
D the National Judicial Council and got consumed in the process. As

can be seen on page 529 in Volume one (1) of the record, for his
rather negative role in the episode, he was given the ‘red card’ by the
National Judicial Council. As stated therein. Justice Jide Aladejana of
the Ekiti State Judiciary was dismissed from service for accepting the

Eillegal position of acting Chief Judge of the State at the peak of the
crisis that trailed the removal of the former Governor Ayo Fayose.,
What a pity and an eye opener?

The above is still not the end of my remarks on this point. It is
papt to point it out that Section 188 (8) CFRN 1999 provides as fol-
lows:-

“188 (8) where the panel reports to the House of Assembly
that the allegation has not been proved, no further proceedings shall
be taken in respect of the matter.”

G The above only deserves a literal interpretation. It is not diffi-
cult to comprehend its purport. After Exhibit U was rendered to the
Speaker, as mandatorily stated by the employment of the word shall,
no further proceedings should take place after the report in Exhibit U
that the allegation has not been proved. Again, Exhibit M rendered

H by another Panel constituted by the unlawful acting Chief Judge on
16th October, 2006 was to no avail.

Let me now assume that Exhibit M is in order and proceed to
treat the point relating to contravention of the Code of Conduct. The
law on the point is Section 182(1) (e) Constitution of the Federal

B
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Republic of Nigeria 1999 which provides as follows:-

“182 (1) No person shall be qualified for election to the office
of Governor of a State if -

(e) within a period of less than ten years before the date of
election to the office of Governor of a State he has been convicted
and sentenced for an offence involving dishonesty or he has been B
found guilty of the contravention of the Code of Conduct.”

[t must be stated that all the parties agree with the Tribunal and
the court below that impeachment is not a ground for disqualifica-
tion of a candidate to contest a gubernatorial election. The appellant
pungently maintained that it did not place reliance on impeachment
as a ground for disqualification of the 2nd respondent. The appellant
said it placed reliance on contravention of the Code of Conduct.

[t is now getting entrenched that the only substantive proceed-
ings to secure a quilty verdict for contravening the code of conductis D
one initiated by the Code of Conduct Bureau before the Code of
Conduct Tribunal. Same must be pleaded and proved to sustain a
disqualifying ground under Section 182 (1) (e) of the 1999 Consti-
tution. The appellant failed to comply with this requirement. The trial
Tribunal and the court below so found. [ endorse same.

The court below placed maximum reliance on the pronounce-
ment of Ogunbiyi, JCA (as she then was) in the case of Omoworare
v. Omisore (2010) 3 NWLR (Pt.1180) 58 at 112 where it was pro-
nounced as follows:- =

“—In addition to reqular courts therefore, the Code of Con-
duct Tribunal has the power to sanction a public officer by disqualify-
ing him from holding public office for a period notless than 10 years.

It is apt therefore that the 1st respondent to have been disqualified in
the instant case, he must have been found guilty either by a reqular G
court of law or a tribunal set up and pursuant to its powers enshrined
in the 5th schedule.”

[ completely endorse the above. It is the court of law or a
tribunal duly set up by the Code of Conduct Bureau that has power
to try any public officer for contravention of the code of conduct. For H
any of such, is the forum where he can be sure of adequate fair
hearing as enshrined in Section 36(1) and (5) CFRN 1999. See also
A.Cv. INEC (2007) 12 NWLR (Pt.1048) 220.

The trial Tribunal, as well as the court below, were right to
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place reliance on the position taken by the Court of Appeal in
Omoworare v. Omisore (supra). The appellant failed to plead and
prove a verdict of guilty for contravention of the Code of Conduct.
As such, no disqualifying ground was established under Section 182(1)
(e) CFRN, 1999.

In short, this issue is resolved against the appellant; viewed
from any angle.

The next issue for consideration is whether the Court of Ap-
peal was not right in holding that the allegation of presentation of a

¢ forged Higher National Diploma (HND) Certificate by the 2nd re-
spondent to INEC was not proved and that the ownership of the said
certificate had earlier been decided in the case of Alliance for Democ-
racy v. Fayose (2004) All FWLR (Pt.222) 1719.

It has now become ftrite that where an allegation of crime is

D made in an election petition, as herein, the person making the allega-
tion must prove same beyond reasonable doubt. See: Nwobodo v.
Onoh (1954) NSCC 1 at 3. Such standard of proof, however, is not
one beyond all shadows of doubt. See Akindipe v. The State (2010)
16 NWLR (Pt.813) 340 at 370.

The appellant rested its contention that it proved that the 2nd
respondent presented a forged certificate to INEC beyond reason-
able doubt on Exhibits E, G and P Exhibit E is the HND certificate of
the Polytechnic Ibadan issued to the 2nd respondent; duly certified

F by the Institution’s Registrar as a true copy. So also was Exhibit G, the
student record of the 2nd respondent duly certified by the stated
Registrar. The 2nd page of Exhibit G contains the passport photo-
graph of Oluwayose P. Both, in the prevailing circumstance, must be
presumed to be genuine and authentic documents.

G The passport photograph on page 2 of Exhibit G was identi-
fied by RW1, the 2nd respondent’s friend for over forty years as that
of his friend - 2nd respondent. RW1 was never challenged on his
assertion. The appellant did not have any axe to grind with respect to
Exhibits E and G.

H Exhibit P is the affidavit in support of the personal particulars
of the 2nd respondent for the election to the office of Governor of
Ekiti State which was also duly certified. In the age declaration by the
2nd respondent’s mother, it is depicted therein that at a time, the
family surname of Fayose was changed to Oluwayose due to their
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religious belief. The deponent maintained that Ayodele Fayose and
Ayodele Oluwayose is one and the same person.

In the appellant’s brief of argument, it was argued that ‘the
petitioner/appellant is not saying that the Polytechnic Ibadan did not
issue a certificate to one Oluwayose Ayodele Peter, rather the thrust
of the position or contention of the petitioner/appellant is that Ex-
hibit E which the 2nd respondent submitted to INEC was never is-
sued to the 2nd respondent as a person yet he brought same for-
ward as his.’

On behalf of the 2nd respondent, it was pointed out that while
the appellant pleaded presentation of a forged HND Certificate in its
petition, it attempted to set up a new case of impersonation in its
brief of argument and same is a clear case of summersault that is not
allowed. The case of Adegoke Motors v. Adesanya (1955) 5SC 11 at
139 was cited in support. D

There is no gainsaying the point that the 2nd respondent’s
argument can well be put on its mettle. There should be consistency
by a party in prosecuting his case at the trial court as well as on ap-
peal. There should be no summersault. See: Ajide v. Kelani (1955) 3
NWLR (Pt.12) 248. The new argument dealing with impersonation E
does not rest on any pleading as paragraph 13 of appellant’s Reply
to the 2nd respondent’s Reply to the petition was struck out by the
Tribunal and affirmed by the court below.

The new argument relating to impersonation is of no moment. =

The other point made in respect of this issue is that the allega-
tion of presentation of forged HND Certificate is caught by the prin-
ciple of estoppel by virtue of the decision in the case of Alliance for
Democracy v. Fayose (2004) All FWLR (Pt.222) 1719 at 1744 - 1746.

There is no doubt about it that the trial tribunal and the court G
below relied on the decision which is on all fours with this case. It was
further contended that the decision therein is a judgment in rem by
which the appellant and the whole world is bound to the determina-
tion that peter Ayodele Fayose and peter Ayodele Oluwayose are
one and the same person. The 2nd respondent is the owner of Ex- H
hibit E. It was also contended that same is not open to further litiga-
tion following the decision of this court in Ogboru & Anr v. Uduaghan
& Ors. (2011) LPELR 823.

It was pointed out that the parties in this case are the same as
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those in Alliance for Democracy v. Fayose (supra) due to the meta-
morphosis of the defunct Alliance for Democracy into Action Con-
gress of Nigeria and later, All Progressive Congress. The 1st, 2nd and
3rd respondents herein were respondents therein. The issue of pre-
sentation of forged certificate by 2nd respondent was completely put

B {0 rest therein. All the ingredients for the application of the principle
of estoppel are fulfilled.

[ am of the considered opinion that the court below was in
order in upholding the application of the principles of estoppel. In
sum, | find that the appellant failed to prove the allegation of presen-
tation of forged HND Certificate by the 2nd respondent to the 3rd
respondent (INEC) beyond reasonable doubt. This issue is also re-
solved against the appellant.

The last notable issue is ‘whether the Court of Appeal was not

D correct in its decision affirming the trial Tribunal’s striking out of para-
graph 13 of the petitioner’s reply to the 2nd respondent’s reply to
the petition when the said paragraph 13 was in fact filed in contra-
vention of the applicable provisions on reply and pleadings.’

Let me start by observing that paragraphs 16 (1) (a) of the

E First Schedule to the Electoral Act regulates the content of the Reply
that may be filed by a petitioner in answer to the Reply of a respon-
dent to the petition. It provides as follows:-

“16 (1) If a person in his reply to the Election FPetition raises
new issues of facts in defense of his case which petition has not dealt
with, the petitioner shall be entitled to file in the registry, within five
days from the receipt of the respondent’s reply, a petitioner’s reply in
answer fo the new issues of fact, so however that:-

(a) The petitioner shall not at this stage be entitled to bring in

G new facts, grounds or pravers tending to amend or add fo the con-
tents of the petition filed by him, and”

[ think that [ should repeat it that proceedings in Election peti-
tions are sui generis. They are in a class of their own. They are made
to fast-track the hearing of petitions. They are, however, not designed

H to spring surprise on parties.

In respect of this issue the appellant in its petition maintained
that the 2nd respondent presented forged certificate to the 3rd re-
spondent. The 2nd respondent denied same and maintained that
the certificate was not forged but earned by him in 1987. By para-
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graph 13 of it’s Reply, the appellant then brought in the fresh issue of
impersonation, Same was not proper. It should have come in by way
of a due amendment of the petition which can be done within 21
days after the result of the election was declared. The appellant did
not have a lee-way to aver new facts which ought to be in the original
petition filed.

The court below was right when it found as follows:-

“It is trite that the petitioner cannot infroduce new fact not
contained in the petition in his reply as in the instant case because as
at the time of filing his petition, that fact is within his knowledge and
if he did not adequately include it in his petition, the proper thing to
do will be to amend his petition.”

[ support the stance of the court below in not allowing the
appellant the chance of springing surprise on the 2nd respondent.

The court below was right in affirming the striking out of the D
said paragraph 13 which tried to overreach the 2nd respondent as
no new facts should feature in a petitioner’s Reply. See: Adepoju v.
Awoduyilemi (1999) 5 NWLR (Pt.603) 364 at 382. It is clear that
restoring the paragraph would have occasioned a great miscarriage
of justice on the 2nd respondent who would have been shut out E
completely. He will not be able to respond at all to the weighty but
belated allegation of impersonation which forms the bedrock of para-
graph 13 of the said Reply.

This issue is without hesitation resolved in favour of the 2nd
respondent and against the appellant.

The last issue no. 7 is ‘whether the Court of Appeal was right
when it failed to nullify the governorship election for Ekiti State held
on the 21st June, 2014 in spite of its findings that soldiers were un-
lawfully deployed and used in the election.’ G

Let me say it clearly, that having resolved issue (1) in favour of
the respondents; this issue is no longer of moment.

For the above reasons and those clearly set out in the lead
judgment of my learned brother, Ngwuta, JSC I too, feel that the
appeal should be dismissed. I order accordingly. I abide by all conse- H
quential orders therein made; inclusive of that relating to cost. The
issues in the two cross-appeals have been treated in the lead judg-
ment. The cross-appeals are hereby allowed.

I make no order on costs as well.
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The subject matter of this appeal is against the decision of Court
of Appeal Ekiti Division in the Governorship Election for Ekiti State
held on the 21st day of June, 2014.

The facts of this case are set out as follows: The 2nd Respon-
dent was declared the winner of the election by the 3rd Respondent
and returned as the Governor of Ekiti State. The Appellant herewith,
was dissatisfied and for that reason filed a Petition on 12/07/2104
before the Governorship Election Tribunal in which it challenged the
declaration of the 2nd respondent by the 3rd respondent, as the
winner of the said Governorship election.

The following were the grounds upon which the petition was
premised:

D (i). that the 2nd respondent was not duly elected by majority
of lawful votes cast at the election.

(ii). that the election of the 2nd respondents is invalid by rea-
son of corrupt Practices’

(iii). that the election of the 2nd respondent is invalid by rea-

E son of non-compliance with the provisions of the Electoral Act 2011
as amended and the manual for Election officials 2014 and the con-
stitution of the Federal Republic of Nigeria, (as amended).

(iv), that the 2nd Respondent was not qualified to contest as at
the time of the election based on the following reasons:

(@) The 2nd Respondent was found guilty of the contraven-
tion of the Code of Conduct by the impeachment panel set up by
the acting Chief Judge of EXkiti State on allegation of gross miscon-
duct involving embezzlement of funds preferred against him by the
G Ekiti State House of Assembly consequent upon which he was im-

peached and removed from the office of the governor of Ekiti State
in the year 2006.

(b) The 2nd Respondent presented a forged Higher National

Diploma (HND) Certificate of the Polytechnic, Ibadan to the 3rd Re-
H spondent (INEC).

[t pertinent here to set out the reliefs which this appellant sought
at the Election Tribunal, which are as follows:

(a) That it be determined and declared that the 2nd Respon-
dent Peter Ayodele Fayose was not qualified to contest the Gover-

F
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norship Election held on 21st June, 2014 on the ground that he was
found guilty of the contravention of the Code of Conduct by the
impeachment panel set up by the acting Chief Judge of Ekiti State
and the Ekiti State House of Assembly, consequent upon which he
was impeached and removed from the office of the governor of Ekiti
State in the year 2006.

(b) That it may be determined that the 2nd Respondent pre-
sented a forged certificate of High National Diploma (HND) of the
Polytechnic Ibadan to the Independent National Electoral Commis-
sion, thus was not qualified to contest the election. C

(c) That it be determined and declared that the 2nd Respon-
dent Peter Ayodele Fayose was not duly elected or returned by the
majority or lawful votes cast at the Ekiti State Governorship election
held on Saturday 21st June, 2014.

(d) That it may be determined that having regards to the non D
qualification of the 2nd Respondent to contest the election, the 3rd
Respondent ought to have declared the candidate of the Petitioner
John Olukayode Fayemni, who scored the highest number of lawful
votes cast at the election as the winner of the election.

(e) AN ORDER of the Tribunal withdrawing the Certificate of E
Return issued to the 2nd Respondent by the 3rd Respondent and
presents the Certificate of Return to the Candidate of the Petitioner
John Olukayode Fayemi who scored the majority of valid votes cast
and having met the constitutional requirements as required by law. ¢

IN THE ALTERNATIVE:

An order nullifying the Governorship Election held on 21st
June, 2014 and a fresh election be ordered.”

After the conclusion of trial and addresses by respective coun-
sel for the parties, the Election Tribunal dismissed the Appellant’s G
petition.

Dissatisfied with the decision of the Election Tribunal, Appel-
lant approached the Court of Appeal Ekiti Division, which dismissed
the appellant’s appeal and affirmed to decision of the Tribunal.

This is further appeal against the decision of the Court of Ap- H
peal. The Notice of Appeal of the appellant contains 14 grounds of
appeal out of which 7 issues were distilled in his brief of argument
settled by learned silk Prince Lateef O. Fagbemi. The 7 issues are as
follows:
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1. Whether the court of Appeal was right in its decision that the
4th and 5th Respondents were not necessary parties to the petition
in the light of the pleadings and findings made by the Court of Ap-
peal and whether INEC ought to take responsibility for their acts?
Ground 11, 12 and 13.

2. Whether the Court of Appeal was right in its decision that
the Appellant based its petition on impeachment and whether the
decision in Omoworare vs Omisore (2010) 3 NWLR (Pt.1180) 58
was rightly applied to this case by the Court of Appeal? Grounds 2,
C4’ 5and 7.

3. Whether the Court of Appeal was right that the Appellant
did not prove disqualifying ground under Section 182(i) (e) of the
constitution of the Nigeria, 1999 (as amended) against the 2nd Re-
spondent? Grounds 1, 3, and 6.

D 4. Whether the Court of Appeal was right in its decision that
the Appellant did not prove the allegation of presentation of forged
HND Certificate by the 2nd Respondent to INEC?

Ground 8.

5. Whether the Court of Appeal was right in its decision that

E the case of ALLIANCE FOR DEMOCRACY v. FAYOSE (2004) ALL
FWLR (PT.222) 1119 at 1744 - 46 has settled the issue of authentic-
ity of HND certificate presented by the 2nd Respondent to INEC?
Ground 9.

6. Whether the Court of Appeal was right in its decision affirm-
ing the striking out of paragraph 13 of the Appellant’s Reply to the
2nd Respondent’s Reply to the petition? Ground 10.

7. Whether the Court of Appeal was right when it failed to
nullify the governorship election for Ekiti State held on the 21st June,

G 2014 in spite of its finding that soldiers were unlawfully deployed and
used for the election? Ground 14.

In the brief of argument settled by E. R. EMUKPOERUO Esq.
for the 1st Respondent/cross appellant. The following 4 issues have
been identified for determination of the appeal:-

H “3.1. Whether the court below was in error to hold that the
appellant did not make out a case in its pleading or prove the dis-
qualifving ground under section 182(1)(E) of the 1999 constitution
as amended. GROUNDS 1-7

3.2. Whether the court below was in error to affirm the deci-

B



APC . PDP (2015) 4 KLR Galadima JSQ233

sion of the tribunal that the appellant failed fo prove its allegation
that the Znd Respondent presented a forged certificate of the poly-
technic Ibadan to the 3rd Respondent. GROUNDS 8 AND 9

3.3. Whether the court below was in error to affirm the deci-
sion of the tribunal striking out paragraph 13 of the petitioner’s rep/y
fo the Znd respondent’s reply. GROUND 10.

3.4 Whether the court below was in error to affirm the deci-
sion of the tribunal striking out the names of the 4th and 5th respon-
dents and in not nullifying the gubernatorial election of June 21st,
2014. GROUNDS 11, 12 AND 14.” c

In the 2nd Respondent’s brief of argument settled by Yusuf O.
Ali (SAN) 5 issues were distilled for determination as follows:

“1. Whether the learned justices of the Court of Appeal were
not right in agreeing and coming fo the conclusion that the appellant
relied on the alleged impeachment of the Znd respondent as one of D
the grounds of disqualification and in holding that the allegation of
contravention of Code of Conduct relied upon by the appellant was
not proved and whether the reliance of the Court of Appeal on the
decision in Omoworare v. Omisore was not right (Grounds 1 to 7)

2. Whether the Court of Appeal was not right in holding that E
the allegation of forgery of a Higher National Diploma (H.N.D) Cer-
tificate by the Znd respondent was not proved and that the owner-
ship of the said certificate had earlier been decided in the case of A.D.

v v Favose (2004) All FWLR (Pt222) 1719 (Grounds 8 and 9)

3. Whether the Court of Appeal was not correct in its decision
affirming the trial tribunal’s striking paragraph out of 13 of the
petitioner’s reply to the Znd respondent’s reply to the petition when
the said paragraph 13 was in fact filed in contravention of the appli-
cable provisions on reply and pleadings (Ground 10) G

4. Whether the Court of Appeal was not correct in ifs interpre-
tation and views on the provisions of section 137(2) and (3) of the
Electoral Act 2010 (as amended) by upholding the striking out of the
4th and 5th respondents who are not statutory parties and are not
agents of the 3rd respondent (INEC) and whether INEC could take H
responsibility for their acts. (Grounds 11, 12 and 1.3).

5. Whether the mere fact that the Court of Appeal made com-
ments on the alleged deployment of members of the Armed Forces
at the election of 21st June, 2014 in Ekiti State which was not even
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proved, would without more, lead to the nullification of the election
which was conducted in substantial compliance with the Electoral Act
and the law. (Ground 14)

In the 3rd Respondents’ brief seftled by Chief Adegboyega
Awomolo SAN, 5 issues were distilled for determination as follows:

1. Whether the Court of Appeal was right in its decision that
the ground of disqualification under section 182(1) e of the Consti-
tution of the Federal Republic of Nigeria, 1999 was not proved?
(Grounds 1, 3 and 6).

2. Whether the Court of Appeal was right in its decision that
the outcome of impeachment process of the Znd Respondent did
not constitute a ground of disqualification of a candidate under sec-
tion 66(1) (d) and (h) of the Constitution of the Federal Republic of
Nigeria, 1999 as amended;: (Grounds 2, 4, 5 and 7).

D 3. Whether the Court of Appeal was right in affirming that the
Criminal allegation of forgery of Higher National Diploma Certificate
by the Znd Respondent was not proved ;( Grounds 8 and 9).

4. Whether the Court of Appeal was right in its decision that
paragraph 13 of the Appellant’s Reply to the Znd Respondent reply

E was rightly struck out; (Ground 10)

5. Whether it was proper fo have joined the 4th and 5th Ke-
spondents as parties, who did not qualify as statutory respondents,
and there being no reliefs sought against them by the Appellant as
Petitioner before the Tribunal; (Grounds 11, 12, 13 and 14).”

As for the 4th Respondent, his learned counsel Abayomi Sadiq.
Esq. who settled the brief of argument, has confined himself to only
those grounds of appeal directly relevant to the said 4th Respondent.
Hence, 3 issues were set out for determination thus:

G “1. Whether the Court of Appeal was right when it upheld the
tribunal’s decision of the effect that the 4th respondent did not qualify
as a respondent as contemplated by section 137(2) and (3) of the
Electoral Act 2010 (as amended) (Ground 11)

2. Whether the Court of Appeal was right when it affirmed the

H decision of the election tribunal striking out the names of the 4th and
Sth respondents and if striking out the name of the 4th respondent
contravened his (4th respondent’s) Constitutional right to fair hear-
ing. (Ground 12 and 13)

3. Whether the Court of Appeal was right when it failed fo

F
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nullify the Governorship Election of Ekiti State held on the 21st Day
of June, 2014’ (Ground 14).”

It would appeal that only issue No. 1 of the appellant’s 7 issues
relate to the issues formulated and canvassed by the 5th Respondent
before the lower Court. Hence, 5th Respondent’s brief of argument
is confirmed and limited to the said issue No.1

CROSS - APPEALS

It would be recalled that the court of Appeal delivered sepa-
rate judgment in the main and the Cross- Appeal. The 1st respon-
dent filed two Notice of appeal against parts of each judgment. The ~
indulgence of this court was craved for and granted to have the No-
tices of Appeal heard together. [ shall come to this. But first the main
appeal.

My careful perusal of the Appellant’s issues raised for determi-
nation shows clearly that the complaint in the first and 7 issues are D
the same. The kernel of the argument of the learned silk for the
Appellant is that the 4th and 5th Respondents were wrongly held by
the Court of Appeal not to be necessary Respondents to the appellant’s
petition.

Appellants’ issues 2 and 3 is similar to the 2nd respondent’s E
issue 2. This issue is predicated first upon the correctness or otherwise
of the concurrent finding of the two courts below that the Appellant
relied on impeachment as a ground of disqualifications of the 2nd
Respondent; secondly the mutual conclusion of the courts that the
alleged contravention of the Code of Conduct by the 2nd Respon-
dent was not proved by the Appellant; and whether the two Lower
Courts were right in relying and applying the decision of the court of
Appeal in OMOWORARE V. OMISORE (2010) 5 NWLR (Pt.1180)
58. G

[ am of the firm belief that the foregoing issues will effectively
determine the appeal. There may be need to consider other issue
raised by the parties for the purpose of emphasis only as they have
been exhaustively dealt with in the lead judgment.

First Appellant 1st and 7 issues. These are 2nd respondent’s H
issue 4, 4th and 5th respondents’ issue 2 respectively.

Vide their respective Notice of Preliminary Objections, the 4th
and 5th Respondents’ among other grounds challenged the compe-
tence of the Petition of the Appellant and sought an order striking out
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their names on the grounds that:

(i) The petition did not disclose any reasonable cause of action
against them.

(ii) That they did not participate in the conduct of the election.

(iii) That they cannot be vicariously held liable for criminal acts
of others or unarmed/unknown police officers.

(iv) That they did not qualify as statutory or necessary or desir-
able Parties.

The tribunal upheld the preliminary objection and this was fur-

¢ ther confirmed by the court of Appeal that the respondents did not

qualify as statutory or necessary parties and thus struck out the names
of 4th and 5th Respondents as parties to the petition.

To my mind the Court of Appeal rightly upheld the ruling on
the 4th & 5th respondents, preliminary objection. The court below

D in its judgment found that the Tribunal reasoned correctly in its analysis
of the provisions of section 137(2) and (3) of the Electoral Act 2010
(as amended). It held that:

“..The Electoral Act 2010 (as amended) provides for two
classes of statutory respondents that is the winner of the election and

E the Independent National Electoral Commission, the body with the
responsibility of conducting the election...”

The law expressly specified and legislated on who can be a
respondent in an election petition. Whosoever is contemplated to be

Fa respondent to defend an election petition must fall into any of the
two categories named in said section 137 (2) and (3) of the Electoral
Act (Supra).

Appellant cannot seek to assail the concurrent findings of the
Tribunal and the Court below.

G The Appellant should not have dissipated his energy in bid to
promote an obiter of the court of Appeal to the level of ratio decid-
endi. The court’s gratuitous sweeping general statement had no co-
relation to the justice of the appellant’s case before it.

The court opined, inter alia, that

H “It is however common ground from the proceedings of the
parties that soldiers and police were present in the state to provide
security during the election. We find as a fact that the petition is re-
plete with allegation of harassment, intimidation use of force and
arrest of petitioner’s supporters against unnamed soldiers and police-
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2

men....

[ agree with the learned counsel for the 4th and 5th respon-
dents, that the above statement of the court below is not intended to
be anything more than an arbiter since nowhere in the entire record
of appeal had the tribunal found any one guilty of the several allega-
tions of criminal nature. Being completely mindful that its obiter in
law is of no moment whatsoever to the case at hand. The court at the
later stage of its judgment, rightly resolved the issue before it against
the Appellant and accordingly struck out the names of the 4th and
Sth Respondents the paragraphs related thereto, notwithstanding its
strongly worded arbiter dictum. This cannot take the place of a ratio
decidendi.

It is of no moment whatsoever to dwell a lot on the appellant’s
postulation to the effect that the striking out of the 4th respondent’s
name is tantamount to an infringement of the constitutional right to D
fair hearing. This argument would not avail the appellant. It is the
person whose fundamental right has been breached that can legiti-
mately complain and seek redress. 4th respondent did not approach
the court to strike out his name as a party to the petition. Is it a case
of being more “Catholic than the Pope,” or the surreptitious move to
lure the 4th respondent into the arena of conflict where the appellant
will have the opportunity to unleash his venomous petition.

In this case the 4th and 5th respondents can neither be said to
be respondents within the contemplation of section 137(2) and (3) =
of the Electoral act nor necessary or interested party in the subject
matter of the proceeding. Their presence is not required to settle the
issues or questions between the statutory respondents in the petition.

Now to the most important Appellants’ issues 2 and 3 distilled
from grounds 1 - 7 of the Notice of Appeal. G

This issue questions the correctness or otherwise of the two
Lower Courts, concurrent findings that the appellant relied on im-
peachment as a ground of disqualification of the 2nd respondent.
The issue also complains about the mutual conclusion of the two
Lower Courts that the alleged contravention of the code of conduct H
by the 2nd Respondent was not proved by the Appellant as required
by law. Finally whether the decision in OMOWORARE v. OMISORE
(supra) is reliable and applicable to the case at hand.

In its Petition, appellant pleaded in paragraph 35 thus:
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“35. IV The Znd Respondent was not qualified fo contest as at
the time of the Election on the following ground.:-

The Znd Respondent was found guilty of the contravention of
the Code of Conducts (sic) by the impeachment panel set up by the
acting Chief Judge of Ekiti State on allegation of gross misconduct
involving embezzlement of funds preferred against him by the Ekiti
State House of Assembly, consequent upon which he was impeached
and removed from the office of the Governor of Ekiti State in the
vear 2006.”

Pages 23-35, paragraphs 110-120 of Vol.1 of the record, Ap-
pellant herein pleaded copious facts and exhibition of documents to
establish the fact that the 2nd Respondent was indeed impeached.

The documents tendered for the consideration of the trial
Tribunal’s through PW 1 include Exhibits H, J, K, 1, M, N, while Ex-

D hibits K1; J1; L1; M1; N1; and a number of subpoena were tendered
by the Appellant. The 2nd Respondent also tendered Exhibits U, V,
X, efc.
While PW 9 and PW11 adduced evidence tending to show
that there was an impeachment as pleaded. PW1 also gave evidence
Ein opposition to the allegation of impeachment of the 2nd Respon-
dent by the Ekiti State House of Assembly and the verdict of “quilt”
for the contravention of Code of Conduct by the 2nd Respondent.

The trial Tribunal was thereafter addressed as to whether or
not there was an impeachment of the 2nd Respondent. The Tribunal
found that under section 182 of the Constitution of the Federal Re-
public of Nigeria 1999, impeachment is not a ground for disqualify-
ing a candidate. It relied on the case of OMOWORARE v. OMISORE
(supra). In the same vein, the Court of Appeal found that the

G Appellant’s predicted the alleged non-qualification/disqualification of
the 2nd Respondent in his impeachment. At page 1917 - 1918 of
the Record, it held clearly that the result of impeachment cannot be
used as a ground for the disqualification of the 2nd Respondent to
contest the gubernatorial election placing reliance too on the case of

H OMOWORARE v. OMISORE (supra). The concurrent findings on
the point cannot be faulted. These are not perverse or unsupported.
The courts correctly found that it is only a finding of guilt for contra-
vention of the code of Conduct by the Code of Conduct Tribunal or
a Court of law, as opposed to the 7 man investigation panel set up by
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the chief Judge of Ekiti state High court that could pronounce a per-
son guilty of the contravention of the Code of Conduct which may
be used as a bar to contest the Gubernatorial Election.

Strengthening its stand on the foregoing the Tribunal, relying
on the purport of the decision of this court in A. C. v. INEC (2007)
12 NWLR (Pt. 1048) 220, held at page 1479-1480 of the record as B
follows:

‘Assuming again that the Panel was properly set up according
fo law; does it have the power fo find the Znd respondent guilty of
the contravention of the Code of Conduct? In view of prevailing

Jjudicial authorities, our answer is an emphatic No. We cannot assail
the submissions of learned counsel for the 1st, Znd and 3rd respon-
dents that the only body or authority saddled with the responsibility
of finding a public officer guilty of breach or contravention of the
Code of Conduct which involved embezzlement of funds is the Code D
of Conduct Tribunal established under the 5th Schedule to the Con-
stitution. This is the important of the decision of the Supreme Court
inA.C. v INEC (2007) 12 NWLR (Pr. 1048) 220, where Tabai, JSC
held:

The disqualification of a person from any elective office under E
the constitution involves the determination of that person’s civil rights
and obligations and which determination is by virtue of sections 6
and 36 of the constitution specifically assigned to Courts or other
tribunals established by law and constituted in a manner as to ensure =
their independence and impartiality™

Katsina-Alu, JSC (as he then was) was more pungent on this
point in the lead judgment where he said:

“The disqualification in section 137 (1)(i) clearly involves a
deprivation of right and presumption of guilt for embezzlement or G
fraud in derogation of the safequards in section 36(1) and (5) of the
Constitution. The trial and conviction by a Court is the only constitu-
tionally permitted way to prove guilt and therefore the only ground
for the imposition of punishment or penalty for the criminal offences
of the embezzlement or fraud. Clearly the imposition of the penalty H
of disqualification for embezzlement of fraud solely on the basis of an
indictment for these offences by an administrative panel of inquiry
implies a presumption of guilt contrary to section 36 (5) of the Con-
stitution of the Federal Republic of Nigeria, 1999 (Underline ours).
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We hold that the Investigation Panel lacks the legal or Constitutional
vires to return a verdict of ‘quilty’ as they did in Exhibits ‘M’ and
M1

In affirming the finding of Tribunal on the matter, the Court of
Appeal held at pages 1916-1917 as follows:

“Consistency and adherence to the Constitutional allocation
of powers is well thought of, as it seeks to safeguard a vindictive and
an indiscriminate use or abuse of power, which danger and conse-
quence could be far reaching and out of control. There is every op-
¢ portunity that human actions could take the turn of being subjective
in nature especially where the alter ego side of the personality is in-
volved, it could result into a complete absence of self control and or
sense of sound reasoning. The concept of power always connotes
position of authority. Power swapping therefore and or its alferation

D thereot, if allowed, would in the situational circumstances subject the
weaker at the mercy of the powerful authority. The insignificant for
instance cannot face the fury of powerful lion. The balance would
not certainly meet the equation. We affirm the said finding accord-
ingly as we are concerned with whether the decision reached by the

E tribunal on the issue is right and not whether it's reasoning is faulty.”

Consequently, the Court of Appeal concluded, that since the
finding of guilt for contravention of the Code of Conduct by the 2nd
Respondent emerged from impeachment cannot be used as ground
for disqualification of the 2nd Respondent to contest for the guber-
natorial election. In my humble opinion this position of the court
below is unassailable. The court correctly alluded to section 182 (1)(e)
of the 1999 Constitution in conjunction with the 5th schedule to the
Constitution and sections 6 and 36 of the 1999, which guaranteed to

Gthe 2nd Respondent a determination of his rights and obligations
(including criminal liability) before a court or Tribunal constituted by
law. See ACTION CONGRESS v. INEC (supra).

The court, in my view cannot be faulted when relying on
OMOWORARE v. OMISORE (supra) it held at pp. 1917-1918 of the

H record as follows:

“Since the finding of guilt for contravention of the Code of
Conduct by the Znd Respondent emerged from impeachment pro-
ceedings, which were argued in issues 3, 4, 5 and 6 of the appellants’
issues for determination, the result of the impeachment cannot be
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used as ground for disqualification of the Znd Respondent fo contest
the gubernatorial election’™

In the light of the foregoing, I resolve this issue in favour of the
1st and 2nd Respondents.

Appellant's issues 4 and 5 conflate issue 2 of the 1st and 2nd
Respondents. The issue examines the correctness or otherwise of the
decision of the court of Appeal to the effect that the Appellant failed
to prove the allegation of forgery of the Higher National Diploma
Certificate presented by the 2nd Respondent to the 3rd Respondent,
and the court further view that the allegation is caught by the doc-
trine of res judicata having regards to the earlier decision of the Court
of Appeal in the case of A.D. v. FAYOSE & 4 Ors (2004) ALL FWLR
(Pt.222) 1719. Appellant’s petition on this point is rooted in para-
graph 35 IV(b), where the Appellant averred that:

‘35 (IV). The Znd Respondent was not qualified to contest as D
at the time of the Election on the following ground:

(b) The Znd Kespondent presented a forged Higher National
Diploma (HND) Certificate of the Polytechnic Ibadan to the 3rd Ke-
spondent (INEC).”

The 2nd Respondent and all other Respondents joined issue E
with the Appellant and put it to strict proof of the allegation of forg-
ery. The 2nd Respondent pleaded further in his reply that the issue
of presentation of forged HND certificate is caught by the principles
of estoppels. =

The Appellant rested mainly its contention as on Exhibits E, G
and P that it had proved the allegation of presentation of forged
certificate to the 3rd respondent beyond reasonable doubt’ Exhibit
‘E’ is the HND certificate of Ibadan Polytechnic. Exhibit ‘G’ is his
student record. Both are duly certified as true copy by the Registrar. G
They are presumed genuine and authentic documents and cannot
be said to be forged. On the second page of Exhibit, it has the pass-
port photograph of “OLUWAYOSE AYODELE PETER”.

It is not in doubt that the passport photograph on Exhibit ‘G’
clearly identified “OLUWAYOSE AYODELE PETER.” The identifica- H
tion of the passport photograph on Exhibit ‘G’ as that of the 2nd
Respondent was not challenged by the appellant when PW1 was
cross-examined. The appellant did not lead any evidence that the
face on Exhibit ‘G’ was not that of the 2nd Respondent.
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It is quite revealing that Exhibit P, the affidavit of the 2nd re-
spondent in support of his personal particulars for election to the
office of Governor of Ekiti state duly certified by the Legal officer of
the 3rd Respondent herein was not challenged. In part B of the Ex-
hibit, 2nd Respondent swore on Oath thus:

B “(i) that his surname is FAYOSE

(ii) other names (in block letters) PETER AYODELE.

(iii) Former name(s) OLUWAYOSE™”

[ cannot fathom why the appellant has argued that Exhibits ‘E’

¢ particularly ‘G’ and ‘P’ were proof beyond reasonable doubt that the
2nd respondent presented a forged certificate to the 3rd Respon-
dent. These Exhibits were not shown to any of the appellant’s wit-
nesses. (PW9 and PW11) whose depositions touched on the issue.
These witnesses were neither makers of the Exhibits nor workers in

D any of the Institutions from where the Exhibits emanated. The Ex-
hibits were not demonstrated in open court to assess their purport
and worth. See A.C.N. v. SULE LAMIDO & ORS (2012) LPELR-
7825 SC. These were type of document which this court affirmed
rightly expunged by the court of Appeal in BUHARI v. INEC (2008)

E 19 NWLR (1120) 246) at 414.

[ agree with the learned counsel for the 1st Respondent that in
the absence of any oral evidence to prop them up, they were bereft
of any probative value in proof of the allegation of a forged certifi-
cate to the 3rd respondent.

Assuming, without conceding that point, the Exhibit E, G, and
P were evidence the trial Tribunal could have acted on without oral
evidence to prop them up, then they were at the highest or best
evidence that the 2nd respondent claimed to be from “Oluyole Local
G Government” of Oyo State and later claimed “Afao” in Ekiti State.

2nd Respondent was identified on Exhibit G; this was not challenged
by evidence of RW1. This negated the contention of the appellant
that the claim of two different States (Oyo and EKkiti) of origin con-
notes two different persons.

H The other aspect of this issue has to do with the finding of the
Lower Court that the allocation of presentation of forged HND cer-
tificate is caught by the principle of estoppels by virtue of the decision
in the case of ALLIANCE FOR DEMOCRACY v. FAYOSE (supra).

The main reason for dismissing the allegation of presentation

F
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of forged HND certificate by the 2nd Respondent to the 3rd Respon-
dent was because the allegation was not proved beyond reasonable
doubt as required by law. The second reason was because the allega-
tion was caught by principles of estoppels. Once this court has come
to the conclusion that the allegation of presentation of forged certifi-
cate was not proved, that should have made the issue of estoppels
secondary. The governing considerations for the application of the
principle of estoppels are that the parties and subject matter in dis-
pute are the same. Judicial notice can be taken of the fact that the
appellant (APC) herein was a product of the Alliance for Democracy ~
(AD) and Action Congress of Nigeria (ACN). The 1st, 2nd and 3rd
Respondents herein were Respondents in that case. The Court of
Appeal as the final court, then for Governorship Election Petition
made pronouncement dismissing the allegation of presentation of
the same High National Diploma of the Polytechnic of Ibadan by the D
2nd Respondent herein. The two courts below correctly relied on the
case. The decision, which is a judgment in rem, bounds the appellant
and the whole world to the effect that “Peter Ayodele Fayose,” and
“Peter Ayodele Oluwayose are one and the same person. That the
2nd Respondent is the owner of the certificate Exhibit ‘E’ in that E
case. The decision that the 2nd respondent herein, is the owner of
Exhibit ‘E’ is not open to any further litigation.

In the light of the foregoing, I hold that the appellant did not
prove the allegation of presentation of forged HND certificate against
the 2nd Respondent and the principles of Estoppel in applicable to
this case.

In the light of the foregoing and the resolution of other issues
in the Lead Judgment of my brother NGWUTA JSC, I too hereby
dismiss this appeal [ abide by consequential orders made as to costs. G

CROSS-APPEAL OF 1st RESPONDENT AND 2nd RESPON-
DENTS

[ agree with my learned brother NGWUTA JSC that the issues
raised in them have been quite extensively dealt and resolved in the
main appeal. I adopt his reasons and conclusion that the two cross H
appeals be allowed, and are hereby allowed. [ make no order as to
costs.

=
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RHODES-VIVOUR JSC
[ have had the privilege of reading in draft the leading judg-
ment of my learned brother Ngwuta, JSC. So completely do I agree
with it that I have decided to add only a few paragraphs of mine. |
shall consider issues 2 and 3, 4 and 5. [ must say straightaway that
B the questions that arise from the issues are:
1. Whether impeachment is a ground for disqualifying a can-
didate?
2. Whether section 188(8) is applicable in this appeal: and
C 3. How relevant is the decision in AD v. Fayose 2004 AFWLR
(Pt. 222) p.1719 to this appeal.
In considering 1 and 2 above there is the urgent need to ex-
amine the language of sections 182 and 188 of the Constitution.
Section 182 of the Constitution states the instances when a
D person seeking to be a Governor of a State can disqualified. It reads:
182(i) No person shall be qualified for election to the office of
Governor of a state if-
(a) subject to the provisions of sections 28 of this Constitution,
he has voluntarily acquired the citizenship of a country other than
E Nigeria or, except in such cases as may be prescribed by the National
Assembly he has made a declaration of allegiance to such other coun-
try; or
(b) he has been elected to such office at any two previous
elections; or
(c) under the law in any part of Nigeria, he is adjudged to be
lunatic or otherwise declared to be of unsound mind; or
(d) he is under a sentence of death imposed by any compe-
tent court of law or tribunal in Nigeria or a sentence of imprisonment
G for any offence involving dishonesty or fraud (by whatever name
called) or any other offence imposed on him by any court or tribunal
or substituted by a competent authority for any other sentence im-
posed on him by such a court or tribunal; or
(e) within a period of less than ten years before the date of
H election to the office of Governor of a State he has been convicted
and sentence for an offence involving dishonesty or he has been
found guilty of the contravention of the Code of Conduct; or
(f) he is an undischarged bankrupt, having been adjudged or
otherwise declared bankrupt under any law in force in Nigeria; or

F
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(g) being a person employed in the public service of the Fed-
eration or of any State, he has not resigned, withdrawn or retired
form the employment at least thirty days to the date of the election;
or

(h) he is a member of any secret society; or

(i) he has presented a forged certificate to the Independent B
National Electoral Commission.

2. Where in respect of any person who has been -

(a) adjudge to be a lunatic

(b) declared to be of unsound mind; C

(c) sentence to death or imprisonment; or

(d) adjudged or declared bankrupt;

an appeal against the decision is pending in any court or law in
accordance with any law in force in Nigeria, subsection (1) of this
section shall not apply during a period beginning from the date when D
such appeal is lodged and ending on the date when the appeal is
finally determined or, as the case may be, the appeal lapses of is
abandoned, whichever is earlier.

188(1) The Governor or Deputy Governor of a state may be
removed from office in accordance with the provisions of this sec-
tion.

(2) Whether a notice of any allegation is signed by not less
than one-third of the members of the house of Assembly -

(a) is presented to the Speaker of the House of Assembly of
the State;

(b) stating that the holder of such office is guilty of gross mis-
conduct in the performance of the functions of his office, detailed
particulars of which shall be specified, the speaker of the House of
Assembly shall, within seven days of the receipt of the notice, causea G
copy of the notice to be served on the holder of the office and on
each member of the House of Assembly, and shall also cause any
statement made in reply to the allegation by the holder of the office,
to be served on each member of the House of Assembly

(3) Within fourteen days of the presentation of the notice of H
the Speaker of the House of Assembly (whether or not any state-
ment was made by the holder of the office in reply to the allegation
contained in the notice), the House of Assembly shall resolve by
motion without any debate whether or not the allegation shall be
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investigated.

(4) A motion of the House of Assembly that the allegation be
investigated shall not be declared as having been passed unless it is
supported by the votes of not less than two-thirds majority of all the
members of the House of Assembly.

(5) Within seven days of the passing of a motion the Chief
Judge of the State shall at the request of the Speaker of the House of
Assembly, appoint a panel of seven persons who in his opinion are of
unquestionable integrity, not being members of any public service,
legislative have or political party, to investigate the allegation as pro-
vided in this section.

(6) The holder of an office whose conduct is being investigated
under this section shall have the right to defend himself in person or
be represented before the panel by a legal practitioner of his own

D choice.

(7) A panel appointed under this section shall

(a) have such powers and exercise its functions in accordance
with such procedure as may be prescribed by the House of Assem-
bly; and

E (b) within three months of its appointment, report its findings
to the House of Assembly.

(8) Where the panel reports to the House of Assembly that the
allegation has not been proved, no further proceedings shall be taken
in respect of the matter,

(9) Where the report to the panel is that the allegation against
the holder of the office has been proved, then within fourteen days
of the receipt of the report, the House of Assembly shall consider the
report, and if by a resolution of the House of Assembly supported by
G not less than two-thirds majority of all its members, the report of the

panel is adopted, then the holder of the office shall stand from office
from the date of the adoption of the report.

(10) No proceedings or determination of the panel or of the
House of Assembly or any matter relating to such proceedings or

H determination shall be entertained or questioned in any court.

Acting under subsection 5 of section 188 of the Constitution
K. Bamisile Chief Judge of Ekiti State in 2006 set up a 7 men panel
to investigate the allegations of misconduct against the 2nd respon-
dent, who at the time was the Executive Governor of Ekiti State. See

F
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page 522 of the Record of Appeal. The panel investigated the allega-
tions of gross misconduct against the 2nd respondent and his deputy
and presented a Report to the Ekiti State House of Assembly. The
panel exonerated the 2nd respondent of all the allegations of gross
misconduct in these words:

“It is trite that he who alleges must prove beyond reasonable
doubt in criminal allegation as it in this case.

The allegations are therefore unsubstantiated gold-digging and
therefore failed in its entreaty. This panel hereby absolves he Gover-
nor and his Deputy of all the allegations contained in the notice of
impeachment.

This panel under the relevant provisions of the 1999 Constitu-
tion and the applicable substantive laws of the land hereby dismiss
the case of the petitioner.

After this report deliberated upon by the Ekiti State House of D
Assembly, the Chief Judge of Ekiti State was removed from office
and an acting Chief Judge was appointed by the Ekiti State House of
Assembly. The acting Chief Judge constituted another panel to inves-
tigate the 2nd respondent despite a warning by the Chief Justice of
Nigeria, Hon. Justice S. M. A. Belgore, who warned him that his
appointment as acting Chief Judge by the Ekiti State House Assem-
bly is unconstitutional and any action he undertakes would be equally
unconstitutional. The panel the acting Chief Judge set up indicted
the 2nd respondent and he was removed/impeached by the Ekiti =
State House of Assembly.

The 1st panel set up by the Chief Judge of Ekiti State found
the allegations of gross misconduct against the 2nd respondent not
proved. The 2nd panel set up by an action Chief Judge found the
allegation proved. G

Subsection 8 of section 180 of the Constitution states that:

“(8) Where the panel reports to the House of Assembly that
the allegation has not been proved, no further proceedings shall be
taken in respect of the matter.”

The panel set up by the Chief Judge of Ekiti State reported to H
the Ekiti State House of Assembly that the allegations against the 2nd
respondent were not proved. That report is final and in accordance
with section 188(8) of the Constitution no further proceedings can/
shall be taken in respect of the matter. The 2nd panel set up by the



1248 APC v. PDP (2015) 4 KLR Rhodes-Vivour JSC

acting Chief Judge of Ekiti State undertook further proceedings in
respect of the same matter resolved by the first panel. Whether the
2nd panel was properly or improperly constituted is not the issue.
The proceedings of the 2nd panel falls within ‘ho further proceed-
ings shall be taken in respect of the matter.”

Consequently further proceedings by the 2nd panel which
culminated in the impeachment of the 2nd respondent was illegal
and unconstitutional, clearly contrary to the provisions of section
188(8) of the Constitution. The impeachment of a Governor is a

¢ legislative constitutional affair outside the jurisdiction of the court.
See Musa v. Kaduna State House of Assembly & ors 1982 3 NWLR
p.450. Abaribe v. Abia State House of Assembly (2002) 14 NWLR
(pt. 788) p. 466.
The impeachment panel has power only to find that the alle-
D gations against the Governor are proved or not proved. See Section
188(8) and (9) of the Constitution. The panel has no power to find
the Governor guilty of the allegations of gross misconduct. When a
Governor in this case the 2nd respondent is impeached for embezzle-
ment of funds, clearly a criminal offence, he should be taken before
E a competent court of law or the Code of Conduct Tribunal to face
prosecution. It is only after any of these courts finds the Governor
guilty and he is convicted and sentenced for the offence can he be
disqualified under section 182(i) (d) or (e) of the Constitution and
indeed under any know law.

Disqualification as a result of impeachment can only arise if the
impeached person is thereafter convicted and sentenced for the of-
fence for which he was impeached. Since the 2nd respondent was
never prosecuted for embezzlement of funds or any criminal offence,
G and never convicted he cannot by any stretch of imagination be dis-

qualified under section 182(1) (d) or (e) or any of the subsections
supra Omoworare v. Omisore (2014) 3 NWLR (Pt. 1180) p.58 is still
good law.

The Court of Appeal made a very important and serious ob-

H servation when it said:

“We however wish fo observe in passing that the essence of
impeachment was to identify somebody who is not fit to hold public
office, but is rather sad and unfortunate that after finding one, the
law appears reluctant fo give the desired punch. It is hoped that in

F
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future this issue will be reviewed by the appropriate authority.”

There is nothing wrong with the Constitution. On the contrary
the law gives the required punch, and there is nothing to be reviewed.
The problem lies with our institutions which are too weak. A gover-
nor impeached for stealing (embezzlement of funds) ought to be pros-
ecuted in a competent court or Code of Conduct Tribunal. See sec-
tion 182(1) (d) and (e) of the Constitution. Failure to do that amounts
to grave lapses and abandonment of duties by the authorities con-
cerned, and an impeached Governor would be allowed to contest
elections again, as a result of our weak institutions.

Impeachment can never be listed under section 182 of the
Constitution as a ground for disqualification, but a Governor, etc
impeached for dishonesty or fraud (i.e. criminal offence) and taken
before a competent court of the Code of Conduct Tribunal would be
disqualified by the provisions of section 182 (1) (d) and (e) if he is D
convicted and sentenced for the offence/s for which was impeached.

The doctrine of issue estoppel is that where an issue has been
decided by a competent court the court will not allow it to be re-
litigated by different parties. The rule of estoppels is a rule of evi-
dence and the matters which will found an issue estoppel may be of E
law, fact, or mixed law and fact. Issue estoppel applies only to issues.
The issue of the 2nd respondents HND certificate was laid to rest in
AD v. Fayose (2004) AFWLR (Pt. 222) p.1719. The Court of Appeal
found that the 2nd Respondents HND certificate was genuine. The
decision was final. It lays to rest for all time any further consideration
of the authenticity of the HND certificate in question. ~ For  this
and the detailed reasoning in the leading judgment the appeal is dis-
missed.

OGUNBIYI JSC

The historical back ground and subject matter of this appeal
are all well expounded in the lead judgment of my learned brother
Ngwuta, JSC. I do not wish to repeat same. There are four grounds H
predicating the petition and specifically ground IV is reproduced as
follows:-

“iv) The 2nd Kespondent was not qualified to contest as at the
time of the election on the following grounds.-
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a) The Znd Respondent was found guilty of the contravention
of the Code of Conducts by the impeachment panel set up by the
acting Chief Judge of Ekiti State on allegation of gross misconduct
involving embezzlement of funds preferred against him by the Ekiti
State House of Assembly consequent upon which he was impeached
and removed from the office of the governor of Ekiti State in the
vear 2006.

b) The Znd Respondent presented a forged High National Di-
ploma (HND) Certificate of the Polytechnic Ibadan fo the 3rd Re-
C spondent (INEC).”

Inclusive of the five main reliefs sought from the trial tribunal,
the Petitioner sought for:-

“An order of the Tribunal withdrawing the certificate of return
Issued to the Znd Kespondent by the 3rd Respondent and present

D the certificate of Return fo the candidate of the Petitioner John
Olukayode Fayemi who scored the majority of valid votes cast and
having met the Constitutional Requirements as required by law.

In the alternative however, the Petitioner sought for an order
nullifying the Governorship Election held on 21st June, 2014 and a

E fresh election be ordered”

The petition was dismissed by the trial Tribunal. So also the
appeal to the Court of Appeal Ekiti Judicial Division. On a further
appeal before us the appellant has now raised seven issues which in
my view are grossly proliferated and can be consolidated in the fol-
lowing terms. In other words, while issues 1 and 7 could be taken
together, issues 2 and 3 are also closely related. Issues 4 and 5 relat-
ing the authenticity of the 2 respondent’s certificate are also very
interwoven while issue 6 can stand and be determined on its own.

G Issues 1 and 7

The issues revolve around the striking out of the names of the
4th and 5th Respondents on the ground that they were not statutory
or necessary respondents under the provision of section 137(2) of
the Electoral Act 2010. Consequently, all the paragraphs of the peti-

H tion containing allegations against them were therefore struck out. It
is the appellant’s contention that subsections (2) and (3) of the said
section 137 are not exhaustive on the list of persons who can be
respondents to an election petition.

It is pertinent to state that the section of the Act specifically

B
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states the two classes of respondents to an election petition under the
subsections (2) and (3), that is to say, while the former contemplates
the person whose election is complained of in the petition, the sec-
ond category of respondent under sub-section (3) are the officers of
INEC by whatever designation they may be called. Furthermore, the
phrase “or such other persons” used in subsection (3) (b) are related
to the officials of INEC whose identities are not specifically designated
in section 137(3) of the Act. Examples are Poll clerks, ward collation
officers, Supervisory Presiding Officers, Resident Electoral Commis-
sioners etc. This is made clear by section 38 of the Act which amended c
paragraph 5 of the First Schedule to the Act.

It is clear on the record per volume 2 that the Tribunal found
that the appellant failed to prove its allegations against the 4th and
5th Respondents. That finding has not been challenged by the ap-
pellant at the court below i.e. the allegation of intimidation, harass- D
ment by soldiers or policemen; the allegations were not live issues
before the court below.

As rightly submitted by the respondents, the two Lower Courts
were right when they held that the 4th and 5th Respondents were
wrongly joined to the petition as respondents, more so in the ab- E
sence of any relief against the said 4th and 5th respondents in the
petition as it was held in the case of B.A.T. Company Limited v. Inter-
national Tobacco Company Limited (2012) LPELR-7875 CA The
decision of the two Lower Courts concerning the striking out of the
names of the 4th and 5th respondents and the paragraphs of the
petition where their names were mentioned were concurrent. The
law is strictly cautious that such concurrent decisions should not be
interfered with in the absence of the appellant showing that it is per-
verse, wrongful or unsupportable either in fact or in law. Election G
petition cases are sui generis in nature and hence the reliefs grantable
are limited by statute and parties can sue and be sued, see Buhari v.
Yusuf (2003) 13 NWLR (Pt. 841) 446 at 508 or (2003) FWLR (Pt.
174) 360 at 372.

It is also pertinent to state that no allegation was specifically H
made against the persons of the 4th and 5th respondents. Their join-
der by the petitioner will appear to have stemmed from a misapplica-
tion of the principle of vicarious liability which is applicable only in
civil matters as opposed to where allegations of Commission of Crimes
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have been made against agents of a disclosed principle. See Adeoye
v. Olorunoje (1996) 2 M A C 256 at 262 where it was held that:-

“It is not the law that a master is responsible for the crime of his
servant.”

From the nature of the claim at the tribunal, the petition could

B effectively and effectually be determined in the absence of the 4th
and 5th respondents. In the absence of any agency relationship be-
tween INEC and the 4th and 5th respondents coupled with the fail-
ure of the appellant to establish any act of malfeasance against the
4th and 5th Respondents in the circumstance, all arguments prof-
fered by the appellant’s counsel relating them are merely academic.
See C.PC. v. INEC (2012) All FWLR (Pt. 617) 605 at 651.

The 4th and 5th respondents in the circumstance are not par-
ties therefore within the contemplation of the Electoral Act and the

D upholding of the striking out of their names by the Lower Court had
not occasioned any miscarriage of justice.

In respect of the appellant’s issues 2 and 3, the learned coun-
sel for the 2nd respondent has, rightly, in my view compartmental-
ized same into three segments. That is to say:- the correctness or

E otherwise of the two Lower Courts’ concurrent findings that the Ap-
pellant relied on impeachment as a ground of disqualification of the
2nd Respondent; the mutual conclusion of the two Lower Courts
that the alleged contravention of the Code of Conduct by the 2nd
Respondent was not proved by the appellant as required by law and
thirdly, whether the two Lower Courts were indeed right in relying
and applying the Court of Appeal decision in Omoworare v. Omisore.
(2010) 3 NWLR (Pt. 1180) 58.

The petitioner/appellant has on his petition copiously pleaded

G facts and documents tending to show that the 2nd Respondent was
impeached and is as a result disqualified.

The said allegation was out rightly denied by the 2nd respon-
dent, in particular, and therefore joined issue refuting the alleged
impeachment. While PW.1 and the appellant tendered a number of

H Exhibits inclusive of Exhibit H, the 1st respondent and also the 2nd
respondent tendered documents inclusive of Exhibits U, and V.

It is obvious and apparent that the appellant relied on impeach-
ment as a ground for disqualification of the 2nd Respondent to con-
test the election in issue. This is despite the findings in the case of
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Omoworare v. Omisore supra at pages 111 - 114 wherein it was held
in summary that an impeachment is not a ground for disqualification
of a candidate wishing to contest an election. Reference can be made
to section 182 of the Constitution in point.

The conduct of the appellant through its witnesses especially
PW.9 and PW.11, the volume of the pleadings as well as the docu- B
ments tendered will leave no one in doubt that the appellant indeed
relied on impeachment as a ground seeking for the disqualification of
the 2nd Respondent to contest the election in issue.

The second leg of the tripod is whether the 7 man investiga- -
tion panel set up by the chief judge of Ekiti State had the power to
find the 2nd respondent guilty of contravening the Code of Con-
duct? The tribunal in its findings, in view of the prevailing judicial
authorities, did not hesitate to answer the question posed in the nega-
tive especially in the light of the decision of this courtin A.C. v. INEC D
(2007) 12 NWLR (Pt. 1048) 220, wherein his Lordship Tabai, JSC
held and said:-

“The disqualification of a person from any elective office un-
der the Constitution involves the determination of that person’s civil
rights and obligations and which determination is, by virfue of sec- E
tions 6 and 36 of the Constitution specifically assigned to courts or
other tribunals established by law and Constituted in a manner as to
ensure their independence and impartiality.”

Katsina-Alu, JSC who wrote the lead judgment and in the same =
tone also said:-

“The disqualification in section 137(1)(i) clearly involves a dep-
rivation of right and a presumption of guilt for embezzlement or fraud
in derogation of the safequards in section 36(1) and (5) of the Con-
stitution. The trial and conviction by a court is the only constitution- G
ally permitted way to prove guilt and therefore the only ground for
the imposition of punishment or penalty for the criminal offences of
embezzlement or fraud. Clearly the imposition of the penalty of dis-
qualification for embezzlement of fraud solely on the basis of an in-
dictment for these offences by an administrative panel of inquiry im- H
plies a presumption of guilt contrary fo section 36(5) of the Constitu-
tion of the Federal Republic of Nigeria, 1999.”

The sole purpose which is well thought out by the foregoing
authority is the guardian nature of the Constitution which seeks to
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safeguard the weak against the indiscriminate and excessive use or
abuse of power by the mighty.

It is no wonder that the Lower Court, did not hesitate but said
thus at pages 1916-1917 in its judgment:-

“The rationale or wisdom for insisting that entry of quilt must

B be made by a requiar court or Code of Conduct Tribunal, as the case
may be, was amply supplied by court in Omoworare v. Omisore (su-
pra) at page 119 thus “...consistency and adherence to the Constitu-
tional allocation of powers is well thought of, as it seeks fo safequard

ca vindictive and an indiscriminate use or abuse of power, which dan-
ger and consequence could be far reaching and out of control, There
Is every opportunity that human actions could take the turn of being
subjective in nature especially where the alter ego side of the person-
ality is involved, it could result into a complete absence of self control

D and or sense of sound reasoning. The concept of power always con-
notes position of authority. Power swapping therefore and or its al-
teration thereof if allowed, would in the situational circumstances sub-
Ject the weaker at the mercy of the powerful authority. The insignifi-
cant for instance cannot face the fury of powerful lion. The balance

E will not certainly meet the equation.

We affirm the said finding accordingly as we are concerned
with whether the decision reached by the tribunal on the issue is right
and not whether ifs reasoning is faulty.”

It is the decision by the Lower Court therefore that since the
findings of guilt for contravention of Code of Conduct by the 2nd
Respondent emerged from impeachment proceedings, the result of
impeachment cannot be used as a ground for disqualification of the
2nd Respondent to contest the gubernatorial election [ see no reason

G why that finding should be faulted.

What is even more intriguing about the case at hand is the
circumstance relating to the setting up of the panel investigating the
2nd respondent of the allegation of misconduct. In other words, it is
revealing on the pleadings of parties, in particular those of the Re-

H spondents, that there were a total of two panels set up to investigate
the 2nd respondent. While the 1st panel which was constituted on
10th October, 2006, totally exonerated the 2nd respondent of all
the allegations of misconduct levied against him, it further concluded
in its report that the allegations of gross misconduct levied against the
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2nd respondent were “unsubstantiated, gold digging” and in conse-
quence of which they absolved the said respondent of all the allega-
tions contained in the notice of impeachment. Paragraph 44(g) (vi) of
the 1st respondent’s reply to the petition at pages 219-220 of vol-
ume 1 of the record is in evidence.

Furthermore and while the report of the exonerating panel
was still in place, it is on record that the 2nd respondent was eventu-
ally removed from office by a subsequent 2nd panel which impeached
and indicted him of misconduct. The propriety or not of the 2nd
panel will briefly be considered in the light of section 188 subsection
(8) of the Constitution which states:-

“8) Where the panel reports fo the House of Assembly that
the allegation has not been proved, no further proceedings shall be
taken in respect of the matter. ”Underlining is for emphasis.

The foregoing constitutional provision is very clear and unam- D
biguous. It does not call for any further interpretation. This provision
therefore calls to question the legality and the effect of the outcome
of the report submitted by the subsequent panel which purportedly
removed the governor. The constitution is final and binding on all
without exception. The report by the 2nd panel cannot in the result E
stand while that of the 1st panel subsists.

[ further wish to say that Section 182(1)(e) of the constitution
is very much applicable to this case and has specified clearly the crite-
ria which will disqualify a person from contesting election to the office =
of Governor of a State. The section states thus:-

“182(1) No person shall be qualified for election fo the office
of Governor of a state if...

(e) Within a period of less than ten years before the date of
election fo the office of Governor of a State he has been convicted G
and sentenced for an offence involving dishonesty or he has been
found guilty of the contravention of the Code of Conduct...”

From the foregoing provision, the ground for the disqualifica-
tion has to be by reason of conviction and sentence for an offence of
dishonesty or for finding of guilt for contravening the Code of Con- H
duct. We are here concerned with the interpretation of the phrase
“found guilty of the contravention of the Code of Conduct,” wherein
the Lower Court relied on the decision of Omoworare v. Omisore
(supra) by endorsing the findings by the tribunal which was earlier
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reproduced supra.

It follows therefore that, to interpret section 182(1)(e) in the
light of the contemplation by the appellant, will certainly negate the
construction and purpose of section 36(1) and (5) of the Constitu-
tion on the right to fair hearing and presumption of innocence. This

B say because, while a court of law or tribunal carries the identity of
impartiality, the same cannot be said of a panel set up for a specific
purpose by a body which will eventually report to itself directly or
indirectly. There cannot, certainly be the right to fair hearing because
the panel will act as a judge in its own cause. The case in point is
Garba & Others v. University of Maiduguri 1986 1 NWLR (Pt. 18) p.
550. 1986 2 SC 128. 1986 ALL NLR 149. The presumption of In-
nocence envisaged by the Constitution will also be undermined
grossly. In the light of the Constitutional provision which places heavy

D premium on the protection of a citizen and the presumption of his
innocence until proved otherwise, I feel safe to say that the interpre-
tation of the phrase ‘pronouncement of guilt” envisaged by Section
182(1)(e) of the constitution must be an outcome of a judicial pro-
ceeding, either by a regular court or the Code of Conduct Tribunal.

Eln the absence of such, the decision in the case of Omoworare v.
Omisore should be applied; that is to say an act of impeachment
simplicita cannot be used as a ground for a disqualification under
Section 182(1)(e) of the Constitution 1999 (as amended) for pur-

F Pose of precluding from contest. In other words, impeachment can-
not be used as the basis of disqualification of the 2nd respondent to
contest the Governorship election in Ekiti State.

It is unfortunate to state that the same Constitution has failed
to give a clear cut sanction or what would be the implication of an

G outcome of findings of wrong doing by a panel’s report. The effect |
hold can be anything else, but short of finding the 2nd respondent
quilty of contravening of the Code of Conduct within the contempla-
tion of section 182(1)(e) of the said Constitution.

My learned brother Ngwuta, JSC has dealt adequately with

H this appeal and I agree with the reasoning and conclusion arrived
thereat. I hereby adopt same as mine and also dismiss the appeal as
lacking in merit and abide by all other orders made in respect of the
cross appeal.
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In the Governorship Election conducted in Ekiti State on Sat-
urday, 21st June, 2014, eighteen registered political parties spon-
sored candidates for the election. At the conclusion of the said elec-
tion, the Independent National Electoral Commission (INEC) (the
3rd respondent) in this appeal announced the scores of the parties
and their candidates who participated in the Election. Dr. John
Olukayode Fayemi who was sponsored by the All Progressive Con-
gress (APC) scored 120,433 votes while Mr. Peter Ayodele Fayose of
the Peoples Democratic Party (PDP) was credited with 203,090 votes. c
It declared the PDP (1st Respondent) the winner of the election and
returned Mr. Ayodele Peter Fayose (2nd Respondent) as the duly
elected Governor of Ekiti State. The APC, now appellant in this ap-
peal, was not satisfied with the declaration and return made and filed
a petition in the Governorship Election Petition Tribunal at Ado-Ekiti. D
The grounds upon which the petition was based are contained in
paragraph 35 of the petition as follows:-

“35 Your Petitioner states that:

(i) The 2nd Respondent was not duly elected by majority of
lawful votes cast at the election; E

(ii) The election of the 2nd Respondent is invalid by reason of
corrupt practices

(iii) The election of the 2nd Respondent is invalid by reason of
non-compliance with the provisions of the Electoral Act 2011 as
amended and the Manual for Election Officials 2014 and the Consti-
tution of the Federal Republic of Nigeria 1999 (as amended)

(iv) The 2nd Respondent was not qualified to contest as at the
time of the election on the following grounds

(@) The 2nd Respondent was-found guilty of the contraven- G
tion of the Code of Conducts by the impeachment panel set up by
the Acting Chief Judge of Ekiti State on allegation of gross miscon-
duct involving embezzlement of funds preferred against him by the
Ekiti State House of Assembly consequent upon which he was im-
peached and removed from the office of governor of Ekiti State in H
the year 2006

(b) The 2nd respondent presented a forged Higher National
Diploma (HND) Certificate of the Polytechnic Ibadan to the 3rd Re-
spondent (INEC).
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In paragraph 125 of the Petition, the Petitioner prayed for the
following reliefs:-

A. That it be determined and declared that the 2nd Respon-
dent, Peter Ayodele Fayose was not qualified to contest the Gover-
norship Election held on 21st June, 2014 on the ground that he was

B found guilty of the contravention of the Code of Conduct by the
impeachment panel set up by the acting Chief Judge of Ekiti State
and the Ekiti State House of Assembly, consequent upon which he
was impeached and removed from the office of the governor of Ekiti

¢ State in the year 2006.

B. That it may be determined that the 2nd Respondent pre-
sented a forged Certificate of Higher National Diploma (HND) of the
Polytechnic Ibadan to the Independent National Electoral Commis-
sion, thus not qualified to contest the election.

D C. That it be determined and declared that the 2nd Respon-
dent Peter Ayodele Fayose was not duly elected or returned by the
majority of lawful votes cast at the Ekiti State Governorship election
held on Saturday 21st June, 2014.

D. That it may be determined that having regards to the non-

E qualification of the 2nd respondent to contest the election the 3rd
respondent ought to have declared the candidate of the Petitioner
John Olukayode Fayemi, who scored the highest number of lawful
votes cast at the election as the winner of the election.

E. AN ORDER of the tribunal withdrawing the certificate of
return issued to the 2nd Respondent by the 3rd Respondent and
present the Certificate of Return to the candidate of the Petitioner
John Olukayode Fayemi who scored the majority of valid votes cast
and having met the constitutional requirements as required by law.

G IN THE ALTERNATIVE

An order nullifying the Governorship Election held on 21st
June, 2014 and a fresh election be ordered.

On 19th December, 2014, the Governorship Election Petition
Ekiti State delivered its judgment and dismissed the petition for lack-

Hing in merit. The Petitioner appealed while the 1st Respondent also
cross- appealed to the Court of Appeal. Although some issues were
resolved in favour of the appellant, the lower Court found that the
errors committed by the tribunal in the handling of the petition did
not occasion a miscarriage of justice as the substantive issues of dis-
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qualification and return as well as forgery were resolved in favour of
the 2nd Respondent. The appeal was accordingly dismissed and the
judgment of the tribunal was affirmed. The cross-appeal succeeded
in part. The appellant felt dissatisfied and filed an appeal to this court.
The 1st and 2nd respondents equally felt dissatisfied with some ad-
verse findings made by the Court of Appeal and cross-appealed.

The appellant filed 14 grounds of appeal from which he dis-
tilled seven issues for determination as follows:-

1. Whether the Court of Appeal was right in its decision that
the 4th and 5th respondents were not necessary parties to the peti- C
tion in the light of the pleadings and findings made by the Court of
Appeal and whether INEC ought to take responsibility for their acts?
Grounds 11, 12 and 13.

2. Whether the Court of Appeal was right in its decision that
the appellant based its petition on impeachment and whether the D
decision in Omoworare v. Omisore (2010) 3 NWLR (Pt. 1180) 58
was rightly applied to this case by the Court of Appeal? Grounds 2,
4.5and 7.

3. Whether the Court of Appeal was right that the appellant
did not prove disqualifying ground under section 182 (i) (e) of the E
Constitution of Nigeria 1999 (as amended) against the 2nd respon-
dent? Grounds 1, 3 and 6.

4. Whether the Court of Appeal was right in its decision that
the appellant did not prove the allegation of presentation of forged
HND certificate by the 2nd Respondent to INEC? Ground 8.

5. Whether the Court of Appeal was right in its decision that
the case of Alliance for Democracy v. Fayose (2004) All FWLR (Pt.
222) 1719 at 1744-46 has settled the issue of authenticity of HND
certificate presented by the 2nd respondent to INEC? Ground 9. G

6. Whether the Court of Appeal was right in its decision affirm-
ing the striking out of paragraph 13 of the appellant’s reply to the
petition? Ground 10.

7. Whether the Court of Appeal was right when it failed to
nullify the Governorship Election for Ekiti State held on the 21st H
June, 2014 in spite of its findings that soldiers were unlawfully de-
ployed and used for the election? Grounds 14.

The 1st respondent submitted four issues for determination
while the 2nd and 3rd respondents had five issues each. The 4th

=
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respondent distilled three issues and the 5th respondent adopted is-
sue 1 in the appellant’s brief in his brief of argument.

The issues formulated by the 1st respondent are:-

1. Whether the court below was in error to hold that the ap-
pellant did not make out a case in its pleadings or prove the disquali-

B fying ground under section 182(1)(e) of the 1999 Constitution as
amended. Grounds 1-7

2. Whether the court below was in error to affirm the decision
of the Tribunal that the appellant failed to prove its allegation that the
2nd respondent presented a forged Certificate of the Polytechnic
Ibadan to the 3rd respondent. Grounds 8 and 9.

3. Whether the court below was in error to affirm the decision
of the Tribunal striking out paragraph 13 of the Petitioner’s Reply to
the 2nd Respondent’s Reply. Ground 10

D 4. Whether the court below was in error to affirm the decision
of the Tribunal striking out the names of the 4th and 5th respondents
and in not nullifying the Gubernatorial Election of June 21st 2014.
Grounds 11, 12 and 14.

The five issues raised by the 2nd respondent are:-

E 1. Whether the learned justices of the Court of Appeal were
not right in agreeing and coming to the conclusion that the appellant
relied on the alleged impeachment of the 2nd respondent as one of
the grounds of disqualification and in holding that the allegation of
contravention of Code of Conduct relied upon by the appellant was
not proved and whether the reliance of the Court of Appeal on the
decision in Omoworare v. Omisore was not right. Grounds 1 to 7.

2. Whether the Court of Appeal was not right in holding that
the allegation of forgery of a Higher National Diploma (HND) Certifi-

G cate by the 2nd respondent was not proved and that the ownership
of the said certificate had earlier been decided in the case of AD w.
Fayose (2004) All FWLR (Pt. 222) 1719. Grounds 8 and 9.

3. Whether the Court of Appeal was not correct in its decision
affirming the trial tribunal’s striking out of paragraph 13 of the

H petitioner’s reply to the 2nd respondent’s reply to the petition when
the said paragraph 13 was in fact filed in contravention of the appli-
cable provisions on reply and pleadings. Ground 10.

4. Whether the Court of Appeal was not correct in its interpre-
tation and views on the provisions of section 137(2) & (3) of the
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Electoral Act 2010 (as amended) by upholding the striking out of the
4th and 5th respondents who are not statutory parties and are not
agents of the 3rd respondent (INEC) and whether INEC could take
responsibility for their acts. Grounds 11, 12 and 13.

5. Whether the mere fact that the Court of Appeal made com-
ments on the alleged deployment of members of the Armed Forces
at the election of 21st June, 2014 in Ekiti State which was not even
proved, would without more, lead to the nullification of the election
which was conducted in substantial compliance with the Electoral Act
and the law. Ground 14. c

The issues which the 3rd respondent considered as arising for
determination in the appeal are:-

1. Whether the Court of Appeal was right in its decision that
the ground of disqualification under section 182 (1) (e) of the Con-
stitution of the Federal Republic of Nigeria 1999 was not proved? D
(Grounds 1, 3 and 6)

2. Whether the Court of Appeal was right in its decision that
the outcome of impeachment process of the 2nd respondent did not
constitute a ground of disqualification of a candidate under section
66(1)(d) & (h) of the Constitution of the Federal Republic of Nigeria, E
1999 as amended (Ground 2, 4, 5 and 7).

3. Whether the Court of Appeal was right in affirming that the
criminal allegation of forgery of Higher National Diploma Certificate
by the 2nd respondent was not proved (Grounds 8 and 9)

4. Whether the Court of Appeal was right in its decision that
paragraph 13 of the appellants reply to the 2nd respondent’s reply
was rightly struck out (Ground 10)

5. Whether it was proper to have joined the 4th and 5th re-
spondents as parties, who did not qualify as statutory respondents, G
and there being no reliefs sought against them by the appellant as
petitioner before the Tribunal (Grounds 11, 12, 13 and 14).

Three issues were formulated by the 4th respondent and they
are:-

1. Whether the Court of Appeal was right when it upheld the H
Tribunal’s decision to the effect that the 4th respondent did not qualify
as a respondent as contemplated by section 137 (2) & (3) of the
Electoral Act 2010 (as amended) (Ground 11)

2. Whether the Court of Appeal was right when it affirmed the
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decision of the Election Tribunal striking out the names of the 4th
and 5th respondents and if striking out the name of the 4th respon-
dent contravened his (4th respondent’s) constitutional right to fair
hearing (Grounds 12 and 13).
3. Whether the Court of Appeal was right when it failed to
B nullify the Governorship Election of Ekiti State held on the 21st day
of June, 2014 (Ground 14).

The appellant filed replies to the briefs of 1st, 2nd, 3rd and 4th
respondents and learned senior counsel applied to make oral sub-
missions in reply to 5th respondent’s brief since he was served with
5th respondent’s brief in the morning of 26/3/2015 when learned
counsel adopted the briefs and made oral submissions on them.

The 1st and 2nd respondents cross-appealed. Learned coun-
sel for 1st respondent had two notices of cross-appeal and he ob-

D tained the leave of the court to rely on the two notices in the brief he
filed in the cross-appeal. I intend to deal with the main appeal first.

The petition is anchored mainly on the disqualification of 2nd
respondent to contest the election on account of his impeachment
and the submission of a forged certificate as evidence of his academic

E qualification. This thread runs through issues 2, 3, 4, 5 and 6 in the
appellant’s brief.

Paragraphs 108 and 109 of the petition deal with the Higher
National Diploma Certificate of the Polytechnic Ibadan which 2nd
respondent presented to the 3rd respondent to enable him contest
the election. It is this certificate which petitioner alleged was forged in
paragraph 109 of the petition.

The 2nd respondent denied paragraph 109 of the petition in
paragraph 79 of his Reply. He said

G “79 The respondent denies paragraph 109 of the petition and
states that he did not present a forged Higher National Diploma Cer-
tificate of the Polytechnic Ibadan as the Higher National Diploma
Certificate presented by him fo the 3rd respondent was earned and
awarded to him by the Polytechnic in 1957

H It was in response to this pleading by 2nd respondent that the
petitioner attempted to file a reply alleging the following in para-
graph 13:-

“13. In specific response to paragraph 79 of the Znd
respondent’s reply, the petitioner avers that the certificate issued by
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the Polytechnic Ibadan to one Peter Ayodele Oluwayose if any, was
earned and awarded to an indigene of Oyo State from Oluyode Lo-
cal Government. The petitioner will at the trial rely on the admission
form, transcript and other relevant documents.”

2nd respondent took objection to paragraph 13 of the
petitioner’s reply on the ground that same raised a new point to
which he could not have opportunity to react and it was a subtle
attempt by the petitioner to amend the petition when the time for
doing so had lapsed. The Tribunal agreed and struck out the para-
graph. The Court of Appeal affirmed the decision of the Tribunal c
striking out the paragraph because it amounted to amending the
petition. The petitioner was in possession of this information as far
back as 2004 when the appeal in Alliance for Democracy v. Fayose
(2005) 10 NWLR (Pt. 932) 151 was decided on 7th May, 2004 in
CA/IL/EP/GOV/1/2004 and the leading Senior Counsel who filed D
the petition was the person who argued the appeal in AD v. Fayose
supra. Since the issue about 2nd respondent’s educational qualifica-
tion was dealt with in 2004, learned Senior Counsel who incidentally
was the same person who appeared for the 2nd respondent in 2004
raised in his reply issue Estoppel and Estoppel per rem judicata in
paragraph 85 where he said:-

“85. The respondent states that the issue of his Higher Na-
tional Diploma Certificate was judicially settled by the Court of Ap-
peal llorin Division (then as the final court in Governorship Election =
Petition) in Appeal Number CA/IL/EP/GOV)/1/2004: Alliance for De-
mocracy v. Peter Fayose & 4 Ors by virtue of which the averments in
paragraph 108 and 109 of the Petition are caught by the principles
of Issue Estoppel and Estoppel Per Rem Judicata and therefore liable
to be dismissed as constituting an abuse of court process.” G

The argument advanced by learned counsel to the appellant is
that the propriety of paragraph 13 of the Petitioner’s Reply must be
construed within the parameters of paragraph 109 of the petition
and paragraph 79 of the 2nd Respondent’s Reply. It is the conten-
tion of the learned senior counsel that paragraph 13 of the petitioner’s H
reply contains the averment to demonstrate that the HND certificate
of which the 2nd respondent claimed was awarded to him vide para-
graph 79 of his pleadings could not have been his own because the
owner of the said certificate to which the 2nd respondent is laying



1264 APC V. PDP (2015) 4 KLR Aka'ahs JSC

claim was from Oluyole Local Government of Oyo State.

Areply is the defence of the plaintiff to the case put forward by
the defendant or even to the counter-claim of the defendant or to
the new facts raised by the defendant in his defence to the plaintiff’s
statement of claim. A plaintiff is not allowed, in law to introduce a

B hew issue in the reply. See Olubodun v. Lawal (2008) 17 NWLR (Pt.
1115) 1, Ishola v. S.B.N. (1992) 2 NWLR (Pt. 488) 405.

The averment by the petitioner/appellant in his reply to the
2nd respondent’s reply to the petition was a clear case of an attempt

C by the appellant to change its case against the 2nd respondent from
being that of presentation of a forged HND certificate to impersonat-
ing the owner of the certificate. Both issues were fully considered by
the Court of Appeal, llorin Division in AD v. Fayose supra. In that
case paragraph 9 (iii) (d) (d) (ii) of the petition was reproduced where

D the appellant pleaded as follows:-

“9. Grounds and facts in support of the petition

(iii) the 1st respondent was disqualified from contesting the
Ekiti State gubernatorial election on 19th day of April, 2003 because

(d) 1st respondent did not possess the basic educational quali-

E fication to qualify him to contest the election under reference.

(d) Petitioner shall contend that the use of the names and cre-
dentials of Oluwayose Ayodele Peter was fraudulent on the part of
the 1st respondent.

Particulars

(ii) “the 1st respondent - Peter Avodele Fayose is distinct and/
or different from Oluwayose Avodele Peter hence the credentials re-
lied on did not belong fo the 1st respondent” Dealing with the
issue, Onnoghen, JCA (as he then was) said:-

G “The fact that the Oluwayose who owns the certificates is said
to be one from Oyo State as contained in the form filled in 1955 is
not conclusive of the fact that he is not the 1st respondent in view of
the fact that other information supplied in that form equally point to
the Ist respondent, such as his permanent home address ......... s0,

H granted that the fact that the owner of the certificates comes from
Ovo State is pleaded by the appellant which equally point to the 1st
respondent as the owner of the certificates show clearly that there are
doubts as to the identity of the owner of those certificates and by
operation of law; such doubts are to be resolved in favour of the 1st
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respondent.”

When the petition in A.D v. Fayose was tried, the 1st respon-
dent (now 2nd respondent) called his father who testified as DW1.
His (1st respondent’s) classmate at the Polytechnic Ibadan, Adigun
Gozel Ramoni, gave evidence as DW2, and through him the 1st re-
spondent produced a copy of the Daily Sketch issue of Monday July
22,1974 where DW1 did the change of name from John Olorunfemi
Fayose to John Olorunfemi Oluwayose. The issue of the change of
name and ownership of the certificates was laid to rest in AD v. Fayose.
By bringing the issue up again, learned senior counsel wanted to
reopen the issue which had been settled by the Court of Appeal
when it was the final court in the matter. The subsequent amend-
ment of the Constitution allowing appeals in gubernatorial election
petitions to be heard by the Supreme Court did not alter or change
the state of the law on the finality of the decision. The attempt by the D
appellant to re-litigate the issue on whether 1st respondent had
changed his surname to Oluwayose or was falsely claiming the HND
certificate issued by the Ibadan Polytechnic was most tendentious and
therefore an abuse of the process of the court. It was an effort to
amend the petition when the period allowed for amendment had E
lapsed. The Tribunal was therefore right to strike out paragraph 13 of
the Appellant’s Reply which was affirmed by the Court of Appeal.
The plea of learned counsel on issue estoppel is well made out.

The other issue regarding the disqualification of the 2nd re-
spondent has to do with his impeachment. Section 182 (1) (e) of the
1999 Constitution (as amended) provides:-

“182 (1) No person shall be qualified for election to the office
of governor of a State if -

(e) within a period of less than ten years before the date of G
election to the office of Governor of a State he has been convicted
and sentenced for an offence involving dishonesty or he has been
found guilty of the contravention of the Code of Conduct...”

The operative words in section 182 (1) (e) of the Constitution
are “convicted and sentenced for an offence involving dishonesty” H
and “found guilty of the contravention of the Code of Conduct.”

Paragraph 3 (d) & (e) Part 1 of the Third Schedule to the 1999
Constitution creates a Code of Conduct Bureau with powers to

“(d) ensure compliance with and, where appropriate, enforce the
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provisions of the Code of Conduct of any law relating thereto;

(e) receive complaints about non-compliance with or breach
of the provisions of the Code of Conduct or any law relating thereto,
investigate the complaint and, where appropriate, refer such matters
to the Code of Conduct Tribunal.”

Where the Code of Conduct Tribunal finds a public officer
quilty of contravention of any of the provisions of this Code it shall
have power to impose the appropriate sanction which includes the
barring for 10 years of the person convicted from contesting election
into the office of Governor of a State as stipulated in section 182 (1)
(e) and paragraph 18 (2) Fifth Schedule to the Constitution.

In Fawehinmi v. L.G.P. (2002) 7 NWLR (Pt. 767) 606 Uwaifo,
J.S.C. stated at page 678 thus:

“It cannot be suggested that clear and unambiguous terms of
D our Constitution may be rewritten or construed beyond what they
mean in the guise of liberal or broad interpretation”

If the framers of the Constitution intended to imbue the Panel
of Investigation, appointed by the Chief Judge of the State in accor-
dance with section 188 (5), to investigate the allegation against the

E Governor or Deputy, with powers to find him guilty of the criminal
offence or breach of the Code of Conduct and convict him accord-
ingly, there would be no need to donate such powers to a court of
law or the Code of Conduct Tribunal whose decisions are subject to
appeal The Panel can only find the allegations proved and if the
report is adopted by the House of Assembly and a resolution sup-
ported by two-thirds majority of the members is passed, the holder
of the office stands removed. As clearly stated in section 182 (1) (c)
of the Constitution, and the various judicial pronouncements regard-

G ing finding a person guilty of an offence or being convicted and sen-
tenced, it is only a court of law that can convict and sentence a per-
son while the Code of Conduct Tribunal can find the person guilty of
a breach of the Code of Conduct. See Garba v. University of Maiduguri
(1986) 1 NWLR (Pt. 18) 550; Laoye v. EC.S.C. (1989) 2 NWLR (Pt.

H106) 652.

As a result of the immunity enjoyed by elected public officers
under section 308 of the constitution, an incumbent Governor can-

not be arraigned before a court of law or the Code of Conduct Tri-

bunal. See Tinubu v. LM.B. Securities Plc (2001) 16 NWLR (Pt.740)
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670; Fawehinmi v. LG.P. (2002) 7 NWLR (Pt. 767) 606.

If a governor is removed from office but is not taken before
the Code of Conduct Tribunal, such a removal will not bar him from
contesting election either immediately or before the expiration of ten
years from the date of the impeachment. So it is very important for
post impeachment proceedings to be taken out against the impeached B
Governor before the code of Conduct Tribunal or before a court of
law because it is only a court or tribunal established by law and is
impartial that is constitutionally empowered to convict for an offence
or find a person guilty of the breach of the Code of Conduct. See
Garba v. University of Maiduguri supra; Laoye v. ECS.C. supra; Ac-
tion Congress v. INEC (2007) 12 NWLR (Pt. 1048) 222.

From the records it is obvious that the 2nd respondent was not

taken before the Code of Conduct Tribunal to pronounce on his
guilt. Consequently he could not be said to have been disqualified D
from contesting the governorship election in Ekiti state in 2014.
It is for these and the more detailed reasons contained in the judg-
ment of my learned brother, Ngwuta, JSC that I find that this appeal
lacks merit and it is accordingly dismissed. Since the issues in the
main appeal have been resolved against the appellant, there is no
need to consider the cross-appeals and the preliminary objections
filed by 1st and 2nd cross-appellants.

The main appeal fails and it is dismissed accordingly while the
issues raised in the cross-appeals have been resolved in the main
appeal. I make no order on costs.

OKORO JSC

My learned brother, Nwali Sylvester Ngwuta, JSC obliged me G
in advance a copy of the lead judgment which he has just delivered
with which I agree with the reasons ably adumbrated therein to ar-
rive at the conclusion that this appeal is devoid of merit and warrants
an order of dismissal. The facts of this case are well set out in the lead
judgment and I do not intend to repeat the exercise here except as H
may be necessary to refer to in the course of this judgment.

There are seven issues for determination in this appeal. Though
[ am not trying to down play the importance or potency of any issue,
[ think issues two and three are keys to the determination of this



1268 APC V. PDP (2015) 4 KLR Okoro JSC

appeal. | shall add my voice to the views already expressed in the
lead judgment on these two issues. I may or may not say one or two
words on the other issues.

The second and third issues state as follows:-

‘2. Whether the Court of Appeal was right in its decision that

B the appellant based its petition on impeachment and whether the

decision in Omoworare v. Omisore (2010) 3 NWLR (Pt 1180) 58
was rightly applied to this case by the Court of Appeal.

3. Whether the Court of Appeal was right that the appellant

¢ did not prove disqualifying ground under section 182(1) (e) of the
Constitution of Nigeria 1999 against the Znd Respondent.”

The contention of the appellant herein is that the ground for
the petition was contravention of the code of conduct and not im-
peachment as was decided by the lower Court. The respondents in

D their various arguments agree with the lower Court that impeach-
ment was a ground for the petition. The decision of the lower Court
on the issue is on pages 1915 to 1918 of the record of appeal. It
states:

“In the case Omoworare v. Omisore (supra) the issue of the
outcome of an impeachment process was treated exhaustively and
held not to constitute one of the grounds of disqualification of a can-
didate for an election under section 66(1) (d) and (h) of the 1999
Constitution, as amended which is on all fours with Section 282 (1)
F (e) of the same Constitution. We gratefully adopt same as our deci-

sion in this case...

Since the finding of guilt for contravention of the Code of
Conduct by the Znd respondent emerged from impeachment pro-
ceedings which were arqgued in issues 3, 4, 5 and 6 of the appellant’s

G issues for determination, the result of the impeachment cannot be
used as a ground for disqualification of the Znd respondent fo con-
test the gubernatorial election.

It is our conclusion on issues 3, 4, 5 and 6 (supra) that the
Tribunal was right in holding that the result of the impeachment pro-

H ceedings is not a ground for disqualification of the 2nd respondent to
vie for the election under Section 182 (e) of the 1999 Constitution,
as amended, read along with Section 138(1) (a) of the Flectoral Act
(supra). The issues are resolved against the appellant.”

From the facts of this case, the pleadings and proceedings be-

E
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fore both the trial tribunal and the court below, issue of impeach-
ment of the 2nd respondent featured prominently. It was clearly al-
leged that the 2nd respondent was found guilty of the contravention
of the Code of Conduct by the impeachment panel. Note that it was
the impeachment panel and not the Code of Conduct Tribunal. Para-
graph 35(iv) (a) of the petition states on page 9 Vol. 1 of the record
as follows:-

“iv. The Znd respondent was not qualified to contest as at the
time of the election on the following grounds.-

(a) The 2nd respondent was found guilty of the contravention ¢
of the Code of Conduct by the impeachment panel set up by the
acting Chief Judge of Ekiti State on allegation of gross misconduct
involving embezzlement of funds preferred against him by the Ekiti
State House of Assembly consequent upon which he was impeached
and removed from the office of the Governor of Ekiti State in the D
vear 2006.”

The above was the 4th ground upon which the petition was
anchored. The appellant went ahead in paragraphs 110-120 of the
petition and chronicled the events which led to the impeachment of
the 2nd respondent in 2006. This includes the fact that the 2nd re-
spondent was found guilty of contravention of the Code of Conduct
by the impeachment panel set up by the acting Chief Judge of Ekiti
State. No matter how one looks at the above ground upon which the
petition was predicated, it cannot be said that impeachment was not ¢
part of it. [ can also discern from this ground of the issue of the 2nd
respondent being found guilty of contravention by the Code of Con-
duct by the impeachment panel. The Court of Appeal in Omoworare
v. Omisore (2010) 3 NWLR (Pt. 1180) 58 held that impeachment is
not a ground for disqualification under the Constitution which case G
was relied upon by the Tribunal. I think this is the reason the appel-
lant harps on the point that they did not include impeachment as a
ground for bringing the petition. Be that as it may, that ground of the
petition is a combination of impeachment and being found guilty of
contravention of Code of Conduct by the impeachment panel. If this
issue had to do with impeachment alone, I would have drawn the
curtain in view of the insistence of the appellant that impeachment
was not part of the ground. The other aspect which relates to being
found guilty of contravention of Code of Conduct deserves some



1270 APC V. PDP (2015) 4 KLR Okoro JSC

comments.

This court has held in quite a number of cases that the trial and
conviction by a court is the only constitutionally permitted way to
prove a person guilty and therefore the only ground for the imposi-
tion of criminal punishment or penalty for the disqualification for

B embezzlement or fraud. Apart from the court or the Code of Con-
duct tribunal, as the case may be, no administrative panel can find a
person guilty of any criminal allegation because they lack the ma-
chinery and mechanism to do so in view of Section 36(1) of the

¢ constitution of the Federal Republic of Nigeria 1999 (as amended).
See ACN v. INEC (2007) 6 SCNJ 65, Ahmed v. Ahmed (2013) 15
NWLR (Pt. 1377) 274.

It must be noted that a judicial commission of inquiry or an
administrative panel is not the same thing as a court of law or its

D equivalent. The hierarchy of courts in this country makes it possible
for a person wrongly convicted to appeal his conviction even to the
Supreme Court. This right is protected by the Constitution. It is not
so with administrative tribunals. See Amaechi v. INEC (2008) 5 NWLR
(Pt. 1080) 227. This court held in Hon. Polycarp Effiom & Ors v.

E Cross River State Independent Electoral Commission & Anor. (2010)
14 NWLR (Pt. 1213) 106 at 132 paras. E to G in the same direction.
It states, per Tabai, JSC:

“For the purpose of establishing a person'’s disability from hold-
ing an elective public office such as president, Governor, Chairmen
of Council therefore efc, it is not enough to allege that the person
had been indicted for embezzlement or fraud by a judicial commis-
sion of inquiry or an Administrative Panel of inquiry or a tribunal.
Such an assertion remains a mere allegation and no more. 1o amount

G fo a disability; it must be established that the person claimed to have
been so indicted, was tried and found guilty for the alleged embezzie-
mentor fraud by a court or other tribunal established by law as stipu-
lated by Sections 6 and 36 of the 1999 Constitution.”

Under Section 182(1) (e) of the 1999 Constitution (as

Hamended), no person shall be qualified for election to the office of
governor of a state if, within a period of less than ten years before the
date of the election to the office of governor of a state he has been
convicted and sentenced for an offence involving dishonesty or has
been found guilty of the contravention of the Code of Conduct. There



APC V. PDP (2015) 4 KLR Okoro JSC1271

is no evidence that the 2nd respondent was ever “convicted and
sentenced”. The words “convicted and sentenced”, without any mo-
dicum of doubt refers to conviction and sentence by a court of law.
This is so because no other body does sentencing except the courts.
So even where the Constitution did not say “by the courts”, it is
presumed since no other body is empowered to convict and sen-
tence people who have committed crime. The other leg of Section
182(1) (e) is “being found guilty of the contravention of the Code of
Conduct.” That in my opinion will mean being found guilty by the
Code of Conduct Tribunal, the Constitution having set up the tribu- ~
nal for that purpose. Certainly not by any politically motivated tribu-
nal. To hold otherwise will spell doom for the weak and vulnerable of
our society.

That is not the end of the matter. The 2nd respondent had
tendered Exhibits U, V and X to show that he was never even found D
quilty of contravention of Code of Conduct by the impeachment
panel. This is contrary to the appellant’s Exhibits H, J, K, L, Mand N.
Let me state clearly here that in making these comments, I am not
oblivious of Section 188(10) of the “1999 Constitution of the Fed-
eral Republic of Nigeria (as amended) which states:

“10. No proceedings or determination of the Panel or of the
House of Assembly or any other matter relating to such proceedings
or determination shall be entertained or questioned in any court”

However that is not the case here. Although the Court of Ap- =
peal berated the trial Election Tribunal for considering the exhibits, I
think the Tribunal was in order since the exhibits were placed before
it and issues joined. Exhibit U is the report of the investigation panel
against the 2nd respondent which was set up by the Chief Judge of
Ekiti State upon the request of the Speaker of the House of Assem- G
bly. On 12/10/06, the panel submitted its report wherein the 2nd
respondent was completely exonerated of all allegations of miscon-
duct made against him. In other words, the investigative panel found
him not guilty of any contravention of the Code of Conduct. The
House of Assembly was not happy with the outcome of the investiga- H
tion. In a commando style, the substantive Chief Judge was removed
and an acting Chief Judge appointed, who constituted another panel
loyal to the House. This was in disobedience to the directive of the
Chief Justice of Nigeria and Chairman National Judicial Council in a

B

E
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letter dated 13/10/06 and addressed to Hon. Justice Jide Aladejana

who acted as Chief Judge. This letter is exhibit V tendered before the

Tribunal. In the said letter the Honourable Chief Justice warned him

that what he was about to do was unconstitutional as his appoint-

ment was also unconstitutional. He did not heed. No wonder he was
B sacked by the National Judicial Council.

Now Section 188(8) of the 1999 Constitution of the Federal
Republic of Nigeria (as amended) states:

“8) Where the Panel reports fo the House of Assembly that
¢ the allegation has not been proved no further proceedings shall be
taken in respect of the matter.”

But in brazen and flagrant disobedience to the above section
of the constitution, the House of Assembly set up another panel which
found the appellant guilty of contravention of Code of Conduct. In

D the eye of the law, it seems crystal clear to me that by section 188(8)
of the Constitution, Exhibit U exonerated the 2nd respondent. A
party who brazenly breaches or violently violates a section of the
constitution in order to perform an illegality should not be allowed to
rely on another section of the same constitution or any other law in

E order to legitimatize his illegal and unconstitutional act. By section
188(8) of the Constitution (supra) I will accept that the 2nd respon-
dent was never found guilty of any contravention of the Code of
Conduct. Can we now see why it is only a court of law that can

Fcompetently find guilty, convict and sentence a person alleged to
have committed any crime. I need not say more on this.

The resolution of other issues is well articulated in the lead
judgment for which I adopt as mine. On the whole, I do not see any
merit in this appeal. It is hereby dismissed by me. I abide by all con-

G sequential orders made in the lead judgment, that relating to costs,
inclusive.

In respect of the two cross appeals, [ agree that the issues raised
in them have been adequately resolved while treating the main ap-
peal. | adopt the reasons and conclusions in the lead judgment as

H mine that the cross appeals be allowed. I also abide by the order as to
costs made therein.




